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1959--A Banner Year for Judicial Reform 


I+ is very possible that 1959 may take its place in history along with 
certain other years in American history as marking a milestone in the 
history of judicial reform. 

Articles in other pages of this Journal describe major, full scale state- 
wide judicial reorganization programs ready for definite affirmative action 
and with excellent prospects of getting it this year. In Connecticut and 
New York the new political climate gives greater promise of success than 
in past years. North Carolina’s and Iowa’s well-planned reform programs, 
some four or five years in the making, are going to their respective legis- 
latures with impressive professional, political and public support, and very 
much the same may be said for Oregon and California. Illinois is not yet 
ready to be counted out, and Wisconsin and West Virginia will have 
major court reorganization projects ready for legislative action this year. 

Less comprehensive, but of major importance are reorganization plans 
for a part of the judicial system in Maryland, Pennsylvania, Rhode Island 
and other states, all looking toward legislative action this year. 

In the single field of judicial selection, it is not impossible that the 
American Judicature Society’s plan, now in use in whole or in part in five 
states, may see that number doubled as Vermont, Iowa, Oregon, Nebraska 
and Rhode Island press for action this year on their versions of it. 
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Minor court reform—a crying need in 
nearly every state, and everywhere subject 
to formidable obstacles—is heading for defi- 
nite constructive action in Colorado, West 
Virginia, North Carolina, Connecticut, 
New York, and Oregon. And more sepa- 
rate, individual projects than we can possi- 
bly enumerate are being pushed in just 
about every state of the union. 

Lest we be accused of counting our 
chickens before they are hatched, let us 
hasten to acknowledge that we are pre- 
pared for news of defeat on many of these 
fronts, and for those which pass their re- 
spective legislatures, still more difficult elec- 
tion campaigns lie ahead. But the ground 
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swell of judicial reform is now so great that 
with genuinely conservative discounting, 
we still have a right to anticipate major ac- 
complishments. Victory is in the air. The 
Kansas judicial selection victory in Novem- 
ber pointed the way and the huge majority 
polled by the Illinois amendment—enough 
to win in any other state—was victory in 
defeat. 

Whether or not victory comes in your 
state depends a lot on you. In none of these 
is it “in the bag.’ Hard work by every- 
body with a stake in better justice — and 
that’s everybody—will make 1959 a banner 
year for judicial reform. 





ABOVE SUSPICION 


A CERTAIN Roman emperor is said to have 
divorced his wife, not because of proven 
wrongdoing but because Caesar’s wife must 
be above suspicion. Most people would say 
that this was not fair, and that punishment 
should await proof of guilt. However, any 
of us would do well to obey the Biblical 
injunction to avoid the very appearance of 
evil, and there are certain classes of people, 
in addition to wives, for whom the appear- 
ance or the suspicion is almost as bad as the 
substance. This is true of the clergy, since 
their preaching is vain if it is not backed 
up by a personal example in which the 
people have confidence. It is true also of 
the judiciary, who must not only be fair 
and impartial but, equally important, ap- 
pear to be so to the people over whom they 
sit in judgment. 

These observations are prompted by 
some eyebrow lifting in recent weeks in 
connection with disclosures that a Louisi- 
ana judge had investments and director- 
ships in important Louisiana business cor- 
porations. These corporations, like many 
others, take pride in the eminence of their 
directors and advertise them. No actual 
wrongdoing by the judge was charged. The 
corporations have not been before his court, 


and if they had been we have no reason 
to doubt that he would have disqualified 
himself, as judges often do in such cases. 

Louisiana is not the only state where such 
things can happen or have happened. A 
year or so ago a very similar situation was 
aired in another state which we are not 
naming because corrective measures were 
taken by all concerned and the whole in- 
cident is now a thing of the past. Corrective 
measures also are being taken in Louisiana, 
including appointment by the Supreme 
Court of a committee of distinguished law- 
yers and judges who are now drafting can- 
ons of judicial ethics for adoption in that 
state. 

A.B.A. Canons 24, 25 and 26 have strong 
and clear words to say about inconsistent 
obligations, promoting private business en- 
terprises through judicial prestige, and per- 
sonal investments of judges. Canon 24 for- 
bids activities which interfere ‘‘or appear 
to interfere” with proper discharge of a 
judge’s duties. 

Ever since the giving of the Ten Com- 
mandments and long before, men and 
women have found formal, written codes 
helpful in defining their duties and obliga- 
tions in certain areas, and in reminding 
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them of them. Yet today nearly half of the 
states have no canons of judicial ethics for- 
mally adopted by the state’s highest court 
as standards of conduct for members of the 
judiciary. Louisiana was one of these, but 


JOURNAL OF THE AMERICAN ]UDICATURE SOCIETY 149 


perhaps by the time this is printed canons 
will have been adopted and in force in that 
state. Does your state have them? If not, 
why wait until newspapers and radio com- 
mentaiors pointedly suggest them? 





PROFESSIONAL 


‘‘p 

ROGRAMS for continuing education 
thus far have placed a major emphasis on 
professional competence and have not al- 
ways given to professional responsibility the 
attention they should have. In the future 
these programs must also emphasize the 
professional responsibilities of the lawyer. 
They must help the lawyer to fulfill a wide 
range of professional responsibilities to the 
courts, to the administration of justice, to 
law reform, to the law-making process, to 
his profession, and to the public.” 

Here is the most important thing to 
come out of the recent Arden House Con- 
ference on Continuing Education of the 
Bar. It is a paragraph from the “final state- 
ment” issued at the conclusion of the three- 


RESPONSIBILITY 


day conference of 110 leaders of bench, bar 
and legal education from all parts of the 
country. 

“Bread and butter’ topics always have 
had the lion’s share of emphasis in legal 
education, both pre- and post-admission, 
and perhaps it will always be so, since he 
who pays the piper is entitled to call the 
tune. But the Arden House meeting is one 
of a long series of developments that have 
marked a growing awareness of professional 
leaders that man does not live by bread 
alone and that only by bearing unselfishly 
their responsibilities for the betterment of 
the laws and the judicial machinery with 
which they work can lawyers deserve their 
privilege to make a living from the law. 





JUDICATURE SOCIETY AFFAIRS 


= BOARD Of directors of the American 
Judicature Society will hold a_ business 
meeting at breakfast Monday morning, 
February 23, in the Edgewater Beach Ho- 
tel, Chicago. Thursday, March 12, the So- 
ciety will sponsor a breakfast meeting at 
the Upper Ohio Valley Regional Meeting 
of the American Bar Association in Pitts- 
burgh, Pa. The meeting will be in the Penn 
Sheraton Hotel, and announcements of the 
program when completed will be sent to 
members of the Society in the five partici- 
pating states of Ohio, West Virginia, Mary- 
land, Pennsylvania and New York. April 10 
through 19 will be the Eleventh Conference 
of the Inter-American Bar Association in 
Greater Miami, Florida, bringing together 
approximately 800 lawyers and judges from 


all parts of the Western Hemisphere. ‘The 
American Judicature Society as one of the 
organizational members of the LA.B.A., 
will sponsor an afternoon program and an 
evening dinner meeting Wednesday, April 
15, on the work of the courts of the various 
countries. ‘The Society is entitled to be 
represented by delegates in the business 
sessions of the I.A.B.A., and members of 
the Society interested in having delegates’ 
credentials should communicate with the 
Society’s office in Chicago about it. Another 
meeting of the executive committee will 
be held in Washington, D.C., on May 21, 
and the annual meeting will be a breakfast, 
Wednesday, August 26, in the Americana 


Ifotel, Miami Beach, Florida. 








PRE-IRIAL 
in 
eriminal 
Cases 


By Irving R. Kaufman 


I, CONSIDERING means for the more ex- 
peditious processing of protracted litiga- 
tion, we have long recognized the incalcu- 
lable value of court-supervised pre-trial 
procedures. Unfortunately our attempts to 
foster the use of these procedures have 
been largely confined to the “big” civil 
case. If we desire to obtain the maximum 
benefits from pre-trial, however, we can ill 
afford to ignore its possible use in connec- 
tion with protracted criminal cases. 

In appraising the opportunities presented 
by these procedures, consider, for example, 
the situation which presently prevails in 
the southern district of New York. During 
the period from October 1, 1957 to June 
30, 1958, out of a total of 27 cases which 
took 8 to 43 trial days, 14 were criminal 
cases. Thus, it is apparent that the protracted 
criminal case contributes significantly to 
the judicial workload in our district. 


Through criminal pre-trial this burden can 
be appreciably reduced. 

While pre-trial procedures in criminal 
litigation have been utilized in the past 
these applications have been all too sparing 
and have suffered from the absence of any 
regular exchange of experience concerning 
the results of such procedures. The prob- 
lem was more fully considered during the 
formulation of the federal rules of criminal 
procedure at which time a rule prescribing 
a voluntary criminal pre-trial procedure 
was actually proposed. This rule was pat- 
terned after rule 16 governing pre-trial in 
civil cases, the only differences being those 
found necessary to safeguard the rights of 
a criminal defendant. Among the special 
safeguards incorporated into the proposed 
rule were provisions that the defendant 
should have the right to be present at the 
pre-trial if he so desired and that the rule 
should not be invoked in the case of any 
defendant not represented by counsel. The 
proposed rule contemplated that the pre- 
trial would culminate in the entry of an 
order reciting the agreements entered into 
by the parties. This order would then con- 
trol the subsequent course of the proceed- 
ing “unless modified at the trial to prevent 
manifest injustice.” The proposal, however, 





IRVING R. KAUFMAN is a judge of the United 
States District Court for the Southern District of New 
York, the largest and busiest court in the world. This 
article is based on an address given at the recent 
Seminar on Protracted Cases at Stanford University. 
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encountered resistance. Some prosecuting 
attorneys took the position that it would 
encourage ‘‘fishing expeditions” by defend- 
ants, while other members of the bar feared 
that such a device might constitute a source 
of subtle intimidation by the court for elic- 
iting concessions and stipulations from the 
defendant. Ultimately the proposal was 
abandoned. 


But notwithstanding the absence of a 
specific criminal pre-trial rule the court by 
virtue of its inherent authority alone can 
avail itself of pre-trial procedures in a crim- 
inal case if and when considered necessary. 
Ample precedent for the use of this pro- 
cedure may be found in its application both 
before and after the rejection of the pro- 
posed pre-trial rule. Indeed we find in the 
advisory committee’s notes the observation 
that “the fundamental powers of a court 
are considered not to be enlarged by pre- 
trial rules but merely to be specified for 
use. 


Advantages Not Widely Recognized 


Nevertheless we find a marked disincli- 
nation on the part of federal judges to con- 
duct pre-trial conferences even in cases 
which warrant such attention. The reason 
for this reluctance may be partly attributed 
to a failure to promote a wider knowledge 
and understanding of the advantages of 
these procedures, and perhaps, partly to 
doubts as to its legality due to the absence 
of specific authorization in the rules. Prob- 
ably of even greater significance is the fear 
on the part of some judges that these pro- 
cedures might be viewed by the defendants 
as “settlement proceedings” wherein they 
would seek explicit or implicit guarantees 
as to sentence in exchange for a plea of 
guilty. These judges are justifiably con- 
cerned lest some expression on their part 
be taken as a promise of leniency and sub- 
sequently form the basis of a collateral at- 
tack upon any sentence they might impose. 
However, I feel certain that this fear will 
fail to materialize if the function of crimi- 
nal pre-trial is kept in its proper perspec- 
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tive. When discriminately and intelligently 
invoked, the possible constitutional dangers 
can be substantially avoided and the likeli- 
hood of collateral attack obviated. I need 
hardly say that compromise or settlement 
is never an appropriate function of the 
criminal process. Nor is the pre-trial phase 
designed to obtain from the defendant ad- 
missions of guilt or pleas of guilty to lesser 
offenses. 


Pre-Trial Procedure Simplifies 
Issues For Trial 


Its true function, rather, is to simplily 
and refine the issues for trial, by obtaining 
admissions of fact and of the authenticity 
of documents, and by employing any other 
procedures which will aid in the prompt 
disposition of the proceeding. All this, let 
me emphasize, must be accomplished purely 
on a voluntary basis, without the slightest 
pressure or coercion. In a “big” criminal 
case involving complex issues, multiple 
parties or extensive documentary evidence 
a pre-trial conference can be invaluable in 
streamlining the case for trial and expedit- 
ing its ultimate disposition. ‘The late Chiet 
Justice Vanderbilt noted this in discussing 
the aforementioned proposed pre-trial rule. 
See Vanderbilt, Cases and Materials on 
Modern Procedure and Judicial Adminis- 
tration, p. 674 (1952). 

So far we have made but modest advances 
in this direction as compared with the vast 
possibilities presented. ‘The fact that crimi- 
nal pre-trial has proven successful in the 
limited number of cases where it has been 
employed, would seem to warrant its more 
extensive application. But as a condition 
precedent to its wider utilization, we must 
overcome the reluctance of the bench to 
avail themselves of these procedures. It is 
my feeling that this resistance on the part 
of some of our brethren may be overcome 
without recourse to amendment of the rules 
of criminal procedure. ‘The adaptation of 
pre-trial procedures to criminal cases is not 
a legislative problem, but one that must 
be met by the judiciary itself. Only through 
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the employment of the same promotional 
efforts used in connection with civil pre- 
trial can the maximum benefits of the rec- 
ommended criminal pre-trial procedures be 
realized. 


During the past two years my participa- 
tion in two large conspiracy cases, United 
States v. Lev in 1957 and United States v. 
Stromberg in 1958, has afforded me an 
opportunity to gain some valuable insight 
into this area. My experience with pre-trial 
in these cases exemplifies the great oppor- 
tunity presented by use of this device for 
substantially expediting and simplifying 
protracted criminal trials. 


Trial Shortened by Pre-Trial Conference 


in United States v. Lev, six defendants 
were tried for conspiracy to defraud the 
government in the procurement and ad- 
ministration of government contracts. In 
addition to the usual problems inherent 
in the trial of any multiple defendant ac- 
tion, it was apparent from the outset that 
this case would present a number of special 
difliculties. The various intricacies of gov- 
ernment contract procurement were at the 
crux of the action, necessitating the intro- 
duction of innumerable documents relating 
to departmental procurement directives, 
invitations to bid, government contracts, 
requests for deviations and masses of other 
letters and documents contained in the 
government files. If the trial was not to 
be incessantly interupted by arguments re- 
garding the authenticity and admissibility 
of these documents and by various other 
disputes over procedural, administrative 
and legal matters; if the jury was not to be 
hopelessly confused; if the defendants were 
to be insured a fair trial and if the proceed- 
ings were not to become interminable, some 
pre-trial organization of the case was es- 
sential. 

I, therefore, called a pre-trial conference 
of all counsel several days before the com- 
mencement of trial. During the conferences 
which ensued, a great number of diverse 
problems were discussed and resolved. They 
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ranged from the most mundane to the quite 
complex. For example, it was necessary to 
determine the order in which the six de- 
fendants would open, present and sum- 
marize their separate and somewhat ad- 
verse cases; the places which the defendants 
and their counsel would occupy during 
trial; the number and order for the ex- 
ercise of peremptory challenges; the pro- 
cedure for making objections, etc. In ad- 
dition, numerous stipulations regarding 
technical proof were entered into covering 
such matters as the names of the govern- 
ment procurement agency and its official 
status; the positions which certain defend- 
ants occupied in the government and the 
periods of their service; the fact that the 
transcript of the protracted Senate hearings 
to be used at trial was an accurate one, etc. 
Proposed questions to the voir dire were 
submitted and discussed and I was given a 
fair inkling of some of the difficult ques- 
tions regarding the law of conspiracy that 
would be raised during the course of the 
trial. Defense counsel indicated that they 
would request various documents from the 
government during trial and the govern- 
ment was instructed to gather these docu- 
ments from around the country and have 
them on hand during the trial. In numer- 
ous instances they were instructed to per- 
mit counsel to inspect these documents 
prior to trial. At the conclusion of this 
series of conferences, it was possible to com- 
pute a tentative trial schedule which was 
extremely helpful to both counsel and the 
court. 


By thrashing out all of these and other 
matters preliminary to trial we were able 
to achieve substantial and tangible bene- 
fits in the direction of a more orderly and 
less protracted trial. Perhaps, this may be 
best illustrated by the manner in which the 
government's documentary exhibits were 
handled. ‘They intended to open their case 
by introducing into evidence 86 different 
documentary exhibits of varying length. As 
a result of the pre-trial conferences, the 
defendants were afforded an opportunity 
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to inspect each of these documents prior 
to trial; they were all marked for identifi- 
cation and stipulations were obtained as to 
their authenticity. It was apparent, how- 
ever, that even with this agreement, days, 
and perhaps weeks, would be consumed in 
reading these lengthy and often technical 
exhibits to the jury, which would be ex- 
hausting to counsel and the jury and quite 
confusing. Both sides, therefore, agreed to 
work out a stipulation summarizing the 
contents of the exhibits so that when all 
the exhibits would be admitted into evi- 
dence, the summary rather than the entire 
contents of the exhibits would be read to 
the jury. A short summary was finally ar- 
rived at and was eventually read to the jury 
in less than an hour. It is not only my 
opinion, but the opinion of counsel as well, 
that weeks of trial time were saved as a 
result of this procedure alone. 


Were it not for the pre-trial conferences, 
the usual procedure for introducing docu- 
mentary exhibits would have been followed. 
This would have entailed laying a founda- 
tion for and offering each of the 86 exhibits 
one by one and submitting each of the ex- 
hibits to each of the six defense counsel 
for examination as they were offered. This 
procedure undoubtedly would have con- 
sumed no less than two or three weeks and 
I estimate that reading the contents of each 
exhibit to the jury would have consumed 
another two weeks. As it developed, the 
trial of the entire case consumed approxi- 
mately 25 trial days. 


Repetition Avoided 


On the other hand, the problem in 
United States v. Stromberg, which I tried 
last year, was not one of complexity of the 
evidence but of sheer size. There the indict- 
ment charged 46 defendants with conspir- 
ing to violate the narcotics laws. All phases 
of the large and allegedly well-organized 
conspiracy were represented among the de- 
fendants, including the financiers, im- 
porters, wholesalers and retailers of nar- 
cotics, and even custom officials who had 
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been accused of selling out their office to 
aid in the importation. It was clear from 
the outset that a jury would be faced with 
a most formidable task in attempting to 
evaluate the guilt or innocence of each 
defendant. My first efforts, therefore, were 
directed toward inducing the government 
to consent to severances of all but the most 
important defendants. As a result of volun- 
tary severances and pleas of guilty ulti- 
mately only 19 defendants went to trial. 
Despite this substantial reduction in the 
number of defendants, however, it was still 
apparent that the large number of person- 
nel involved would constitute our greatest 
problem. Therefore, shortly after my as- 
signment to the case I called all the attor- 
neys in for the first of several pre-trial con- 
ferences. Threatened with a deluge of pre- 
trial motions for severance, dismissal, etc., 
I undertook at our initial session to ar- 
range a tentative schedule for the presenta- 
tion and argument of all such motions. 
Aligning the defendants in three logical 
groupings according to each defendant's 
alleged complicity in the conspiracy, I en- 
couraged the use of one counsel for each 
group to act as spokesman in the presenta- 
tion of requests and suggestions peculiar 
to the group as a whole. Needless haggling 
and repetition that would have undoubt- 
edly resulted, if I had to deal with each of 
the 18 attorneys separately, was thereby 
avoided. Consequently, the motions and 
other applications were handled in a most 
orderly and expeditious manner with a 
minimum of repetition. With the coopera- 
tion of all concerned, we were able to 
secure the necessary counsel for indigent 
defendants, a difficult task in a long case, 
and we approached trial with all 19 de- 
fendants properly represented by counsel. 

With these preliminary matters out of 
the way, we next proceeded to a discussion 
of the procedures and practices to be em- 
ployed at trial. A seating plan was formu- 
lated, under which each lawyer and each 
defendant was assigned a seat which he 
would occupy throughout the trial unless 








154 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


for reasons of identification, etc., the attor- 
ney requested that his client temporarily 
occupy a different seat. It was agreed that 
an objection taken on behalf of one de- 
fendant would be used for the benefit of 
all, and that objections would not be re- 
peated, unless it was to assert a different 
ground. The order of openings and summa- 
tions was agreed upon and the defense 
counsel arranged among themselves a time 
schedule which was then submitted to me 
for my approval. At the same time an 
apportionment of peremptory challenges, 
agreeable to all, was worked out. Also, 
considerable time was saved by obtaining 
an agreement in advance from defense 
counsel that they would not go over on 
cross-examination territory already covered 
by another attorney. Although I never 
sought actively to enforce this rule by ask- 
ing an attorney to discontinue a line of 
interrogation which was merely repetitious, 
the lawyers, generally speaking, kept this 
agreement quite well. In addition to the 
time saving, I believe this procedure re- 
sulted in more effective cross-examination. 
At the conclusion of the pre-trial con- 
ference we were able to agree upon a time 
table and to fix the time for convening 
and adjourning each day, so that the law- 
yers were enabled to schedule their other 
business. It was inevitable, however, that 
during such a long trial being conducted 
during a cold and severe winter the trial 
would be bogged down by illness and other 
unforeseen exigencies. With 36 people in- 
volved on the defense side alone, were 
continuances to be granted on each such oc- 
casion, the trial would have been inter- 
minable. It was, therefore, agreed at the 
pre-trial that if a defense attorney had a 
pressing matter which he had to take care 
of on a given day, upon assurances from 
the United States Attorney that no evi- 
dence directly affecting his client would 
be introduced in his absence he would be 
permitted to absent himself from the court- 
room with the consent of his client long 
enough to attend to his business and an- 
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other attorney would “cover” for him. A 
similar arrangement was made when an 
attorney was ill for a day or two. 


Lastly, some consideration was given to 
the possibility that, in the light of the 
Jencks rationale, the defense might request 
the grand jury testimony of government 
witnesses who would take the stand. In 
order to avoid trial interruptions normally 
encountered in connection with such re- 
quests, the government was instructed to 
have available for distribution to each de- 
fense counsel a copy of the grand jury 
testimony of any witness it might call. 
Similarly, the government was instructed 
to have available copies of memoranda of 
agent-witnesses which would be required 
to be produced under the F.B.I. Files Bill 
(Title 18, Section 3500). Because of such 
advance planning, the trial moved ahead 
swiftly without any avoidable delay during 
one of the severest winters New York has 
encountered in many a year. 


The trial consumed approximately 10 
weeks, and it is my opinion that it would 
have taken three times as long to try this 
case without the pre-trial planning. Fur- 
thermore, instead of the orderliness which 
characterized the proceedings, there would 
have been confusion, so as perhaps to disil- 
lusion the jury with our judicial process. 
Wider Use of Criminal 
Pre-Trial Procedure Needed 

These cases provide a sampling of the 
many problems encountered in the typical 
large malum in se criminal case which can 
be successfully met during pre-trial. Quite 
apart from this category of cases we have 
in the large anti-trust case even greater op- 
portunities for the exploitation of pre-trial 
techniques. However, because these cases 
present problems more akin to those en- 
countered in the large civil case a different 
kind of pre-trial approach is warranted. 
These cases more readily lend themselves 
to the same procedural techniques em- 
ployed under the rules of civil procedure. 
(please turn to page 173) 





The Case for the 
Clients’ Security Fund 


By Theodore Voorhees 


A FEW years ago, I represented our bar 
association in a disbarment proceeding 
against a Philadelphia lawyer who had a 
large practice. A succession of complaints 
had been filed against him, each charging a 
refusal to pay over funds belonging to 
clients. Shortly after the institution of each 
complaint, however, the claimant had been 
paid his money, and although our investi- 
gation established that the lawyer without 
question had been embezzling from his 
clients, the court had indicated a reluctance 
to disbar him as he had enjoyed a good 
reputation and a practice which had netted 
him around fifty thousand dollars a year. 

While the court had the case under ad- 
visement, a new charge was made against 
the lawyer that he was withholding $4,000 
which a woman claimed her husband had 





THEODORE VOORHEES, a Philadelphia attorney, is 
chairman of the American Bar Association’s Special 
Committee on Clients’ Security Fund. 


agreed to pay her in consideration of her 
failure to oppose an action in divorce. The 
lawyer, who had represented both parties, 
had given the wife a check which bounced; 
she had a small child and no money and 
had recently gone blind. This time the law- 
yer had no time to make restitution, for he 
was promptly disbarred. 

It should be observed that if the dis- 
barment had occurred immediately after 
the filing of the first complaint (and Penn- 
sylvania law makes disbarment mandatory 
where a lawyer withholds his clients’ funds 
following a demand), none of the later 
victims would have suffered loss. On the 
other hand, had the court not acted as 
speedily as it did, the last client would have 
obtained her money, perhaps as a result of 
another embezzlement but possibly by the 
lawyer picking up a good fee.! 

The last consideration explains the re- 
luctance of courts to disbar attorneys, 
though feelings of compassion also play an 
important part. It is clear, however, that 
the public interest and the welfare of our 
profession require the instant rooting out 
of the lawyer who has lost his integrity. He 





1. It is not unusual for disciplinary courts to delay 
the disbarment of dishonest lawyers. An example is 
cited in Phillips and McCoy, Conduct of Judges and 
Lawyers, page 102. A lawyer named Cedric Petersen 
stole a client’s money and the court suspended him. 
Upon reinstatement he stole again, and again the court 
suspended him. A third time he was restored to active 
practice, again he ambezzled money and finally the 
court disbarred him. Most lawyers would agree that 
it should have done so in the first instance. 
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must not be permitted to continue in prac- 
tice in the hope that he will “‘work it all 
out.” Embezzlements have a tendency to 
snowball, but even a single one may give 
the whole profession a bad name. 

Granting then that the bar must keep its 
house in order regardless of the effect which 
the tidying up may have on a particular 
client, does that mean that the organized 
bar has no obligation to the victim of a 
transgressor? In England and most of the 
other common law countries, restitution by 
the organized bar to the clients of an em- 
bezzling attorney is considered a debt of 
honor of the profession. ‘The law societies 
of those countries maintain what they call 
a “clients’ security fund” to make certain 
that the debt of honor will be paid, and 
the solicitors are subject to an annual as- 
sessment to provide the necessary money. 
Although bar associations in this country 
have been somewhat slow in recognizing 
their obligation to the victims of dishonesty 
in our profession, the top leadership of the 
American Bar Association has been calling 
upon us for a number of years to follow 
the British example. Finally, last Septem- 
ber, two state bar associations, those of 
Vermont and Oregon, have voted to estab- 
lish funds. 


Clients’ Security Fund 
Provides Needed Protection 


The arguments in favor of the clients’ 
security fund have best been stated by 
Reginald Herber Smith, Esq., and the late 
Chief Justice Arthur T. Vanderbilt.2 They 
have pointed out that it is in the interest 
of the public for the legal profession, which 
includes the judges and law teachers as well 
as the practicing lawyers, to control legal 
education and admission to the bar. It is 
likewise in the public interest that the 
legal profession should control the dis- 
cipline and disbarment of lawyers. In the 
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light of that control, the public rightly 
holds the organized bar responsible for the 
conduct of all lawyers so long as they are 
permitted to remain in the ranks of prac- 
ticing attorneys. 

The bar cannot shrug off the conse- 
quences of a lawyer’s dishonesty on the 
ground that the clients who trusted him 
exercised poor judgment in their selection 
of their attorney. They made that selection 
in reliance upon our certification that he 
was professionally qualified and in good 
standing at the bar. We either failed to 
detect a weakness in his moral fibre on his 
admission to the bar or neglected to set up 
a proper system of policing which would 
detect and root out dishonesty the second 
it appeared within our ranks. In every in- 
stance of lawyer defalcation, the bar as a 
whole receives public condemnation, and 
something more is expected from us than a 
mere expression of regret. 

Our profession differs from the medical 
profession and the ministry, for doctors and 
ministers are not normally subjected to the 
temptations which arise from the handling 
of other people’s property. The banking 
community protects itself and its customers 
by bonding its officers and employees. In 
consequence, the public rarely suffers a 
loss if a banking official is dishonest and 
mulcts an estate. Yet in the case of the bar, 
a mere voluntary bonding of lawyers would 
provide little protection. The upstanding 
members of the profession would undoubt- 
edly bond themselves if called upon to do 
so, but it is not within their offices that the 
losses usually occur. The infinitesimally 
small percentage of lawyers? who do em- 
bezzle are obviously not to be counted up- 
on to bond themselves voluntarily. 

The countries which have set up clients’ 
security funds have made assessments upon 
the bar ranging from $5 to $25 per annum 
and the funds have grown sufficiently large 





2. Reginald Heber Smith, “The Clients’ Security 
Fund: ‘A Debt of Honor Owed by the Profession,” 
American Bar Association Journal, February, 1958. 

3. On the basis of statistics gathered from the forty- 


eight states, Mr. Smith has estimated that the number 
of lawyers who have been disbarred for embezzle- 
men in the years 1956-1957 amounted to only .002 
percent of the bar. 
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to pay all claims of defrauded clients in 
full, although in some cases a measure of 
discretion is vested in the managers of the 
fund, who are given the authority to deter- 
mine who is to receive reimbursement. 
There is no valid reason why similar funds 
should not be set up in this country where- 
ever a state or local bar association is inte- 
grated and likewise where a non-integrated 
association has within its membership a 
substantial percentage of the bar. 


Limited Indemnification 


Until Fund Grows 


It may prove difficult, in the beginning, 
to secure a fund which is certain to be large 
enough to pay in full all losses which may 
occur within the year and it would be wise 
to provide a ceiling payment of $5,000 
within which limit care could be taken 
of the tragic cases of poor clients who some- 
times lose their life savings through the dis- 
honesty of their lawyer. Even with contri- 
bution rates under $5 per member of the 
bar association, funds could be established 
by many state asociations and also by those 
in the major cities, which would have a sub- 
stantial impact on the cases of true hard- 
ship, particularly if the managers of the 
fund were given a broad discretion in its 
disbursement and all payments were made 
a matter of grace, rather than of right. Ob- 
viously, such funds might not accomplish 
at first the results which have made those 
in other countries the major contributions 
to good public relations which they are 
universally recognized to be. However, the 
$5,000 limitation would follow the princi- 
ple which was recognized by the FDIC and 
full-fledged indemnification might be hoped 
for after a few years when time had per- 
mitted the building up of the fund. 
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A number of bar associations which have 
contemplated the establishment of clients’ 
security funds have delayed action pending 
exploration of the possibility of obtaining 
some form of insurance coverage. It should 
be noted that none of the countries where 
funds have been established have made 
insurance the basis of the protection to the 
client, though a number of them have 
secured catastrophe insurance to protect 
their funds from the impact of very large 
defalcations. A study of the whole question 
by a special committee of the American 
Bar Association has indicated that insur- 
ance protection is clearly feasible at a rea- 
sonable cost provided that certain condi- 
tions prevail. 

In the first place, in establishing a clients’ 
security fund, it should be provided that 
payments should only be made to clients 
whose lawyers have either died or been dis- 
barred, which would seem to be a desir- 
able provision in the case of any kind of 
security fund.* Secondly, it would probably 
prove necessary to maintain a fairly low 
celing on liability, say $5,000, if the pre- 
mium is to be kept within reason. Thirdly, 
the bar association would be called upon 
to show a record over a period of five or 
ten years as to the number of lawyers with- 
in the community who have been disbarred 
and the amount of their defalcations. Where 
such a record has been kept and it is a good 
one, insurance should not prove hard to 
obtain.§ 

On the other hand, many bar associations 
may well feel that insurance is not the best 
answer. The actual restitution to the client 
will come out of the pocketbooks of the 
legal profession whether insurance is car- 
ried or not. If it is carried, the tendency 
of the public will be to credit insurance 





4. There are three reasons for such a limitation. In 
the first place, it will greatly simplify the problem of 
administering the fund, an important consideration if 
insurance is, or is not, carried. Secondly, it will narrow 
the coverage, which again may be important during 
the early years of the fund whether it is insured or 
uninsured. Finally, with such a limitation the fund 
will strengthen rather than weaken the disciplining 
of the bar. Faced with the restriction, the court will 


know that failure to disbar a dishonest attorney will 
mean that the client will not get restitution. Without 
the provision, the court might tend toward leniency 
on the theory that the client has not been hurt. 

5. The Vermont Bar Association has tentatively ar- 
ranged for insurance coverage protecting the clients 
of all lawyers in the state. at an annual cost of $2.00 
per member of the state bar association. 
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for the reimbursement of the client and it 
seems vitally important that the thanks 
should go to the organized bar. Only 
through public recognition of our protec- 
tive effort can we ward off or mitigate the 
injury to the good name of the whole bar 
which results from a lawyer’s embezzle- 
ment. 


Arguments Opposing 
Fund Lack Validity 


What, then, are the arguments that can 
be pressed against the establishment of a 
clients’ security fund? There are two chief 
ones and both appear to lack validity. 

It is said, in the first place, that it is too 
expensive and lawyers are already called 
upon to support too many worthy causes. 
It is true that in these days of inflation 
many lawyers find it increasingly difficult 
to subscribe to all the calls which are made 
upon their charity and there is on all sides 
an increasing resistance to the man who 
brings forth some new appeal. But the 
clients’ security fund should not be re- 
garded merely as a matter of charity: it is 
the discharge of a professional debt and a 
debt which we should recognize as one of 
honor. From what has been said above, it 
is obvious that the cost cannot possibly be 
called prohibitive. It has been estimated 
that with a contribution of as little as $3.50 
per lawyer, a bar association in a metro- 
politan area can set up a fund which would, 
at the very least, take care of cases of true 
hardship. 

It is argued, in the second place, that the 
establishment of such a fund would consti- 
titute poor public relations. “Let us not call 
attention to the fact that some lawyers are 
dishonest, lest the public get the impres- 
sion that the bar is not to be trusted.” Such 
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a fear shows a poor understanding of pub- 
lic psychology. The airlines do not hesi- 
tate to advertise that all planes are radar 
equipped for fear that the public will start 
thinking of blind landings. The banking 
community has not considered itself hurt 
by publication of the existence of FDIC 
protection; quite the contrary is surely the 
case. 

The impact of the clients’ security fund 
upon the public relations of the bar has 
been found to be wholly beneficial in the 
other common law countries where it has 
been established. Sir Thomas Lund, Secre- 
tary of The Law Society in England, has 
given the following testimony to that fact: 


My own view is that probably the Fund 
has done more to assist the efforts of The 
Law Society to improve the public relations 
of the profession than any other single step 
which has been taken. The greatest hard- 
ship has always fallen on the small man 
who loses life savings and when they are 
promptly returned to him by The Law So- 
ciety in the name of the profession, protes- 
sional prestige is enhanced. One small exam- 
ple will illustrate this. A defaulting solicitor 
in a small town in the provinces misappro- 
priated the sum of about £105 in a Post 
Office Savings Bank in the name of an old 
age pensioner living in an Alms house, who 
drew on his Post Office account to pay for 
small extras, such as tobacco, weekly. This 
£105 was refunded and instead of paying it 
into the bank himself, he took it to another 
solicitor to ask him to attend to its invest- 
ment in the Post Office, with many expres- 
sions of appreciation for the way in which 
lawyers looked after their clients. That case 
alone, I think, illustrates the difference the 
Fund has made. I cannot imagine any 
client losing the money before the Fund 
was set up who would not have taken very 
great care to have banked the money him- 
self and kept the passbook. 











The DISTRIBUTION of JUDICIAL POWER 


Between National and State Courts 


From time to time during the past 
fifteen years, I have appeared before gentle- 
men of your ilk in vain attempts to per- 
suade you that you should act in accordance 
with the best interests of my clients. My 
singular lack of success has not discouraged 
me from continuing to try to show you the 
light of truth and justice. And so I appear 
before you this morning once again in the 
role of an advocate. For I am asking you 
to give consideration to — and then to take 
action on — the question of the appropriate 
distribution of power between the national 
and state courts. 

The first point I wish to make is that the 
question of distribution of judicial power 
between the national and state governments 
is almost entirely in the hands of the na- 
tional legislature. With the single excep- 
tion of the Supreme Court’s original juris- 
diction, the Constitution of the United 
States does not make any provision for a 
division of function between the two judi- 
cial systems. There was some debate at the 
Constitutional Convention on the question 
whether there should be any federal courts 
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at all, other than the Supreme Court. But 
that question was left to Congress for resolu- 
tion, and, although Mr. Justice Story once 
announced the view that all of the judicial 
powers specified in Article III of the Con- 
stitution must be vested in federal courts,! 
and some professors are still of that view,? 
Story’s notion has long since been rejected 
both by Congress and by the courts. In the 
very first judiciary act,® the act which au- 
thorized the creation of the federal courts, 
only a small portion of the Article III 
powers was vested in them. Moreover, not 
only does Congress have power to say what 
business shall be assigned to the federal 
courts. It may also decide that the state 
courts are to be charged with the effectua- 
tion of federal law.* Indeed the general 
rule has developed that unless Congress 
specifically confines jurisdiction to the fed- 
eral courts, that jurisdiction is to be ex- 
ercised by the state courts as well.® 


A Matter of State Concern 


My second proposition is that the state 
judiciaries have a direct interest in the con- 





PHILIP B. KURLAND, professor of law at the Uni- 
versity of Chicago, delivered this address before the 
annual convention of the Conference of Chief Justices 
in Pasadena, California, last August. The Conference 
subsequently adopted a resolution directing its chair- 
man to appoint a special committee to examine the 
allocation of jurisdiction between the state and federal 
courts now contained in Title 28 of the United States 
Code, and directing that committee to make recom- 
mendations to the Conference for achieving a sound 
and appropriate distribution of judicial power be- 
tween the nation and the states. 

1. See Martin v. Hunter’s Lessee, 1 Wheat. 304 (1816). 
2. My colleague Professor Crosskey is one of those 
who holds the view that Story’s interpretation of Arti- 
cle III is the correct one. See 2 Crosskey, Politics and 


the Constitution 808 et seq. (1953). Professor Henry 
Hart is of the opinion that there is some constitu- 
tional minimum below which the federal courts’ juris- 
diction may not be reduced. See Hart, The Power of Con- 
gress to Limit the Jurisdiction of Federal Courts: An 
Exercise in Dialectic, 66 Harv. L. Rev. 1362 (1953). 
And Professor Pritchett believes that there is a con- 
stitutional barrier to reducing the Supreme Court’s 
appellate jurisdiction. See Pritchett, The Political Of- 
fender and the Warren Court 65-69 (1958). 

3. Act of September 24, 1789. And see Warren, New 
Light on the History of the Federal Judiciary Act of 
1789, 37 Harv. L. Rev. 49 (1923). 

4. See Testa v. Katt, 330 U. S. 386 (1947). 

5. See Claflin v. Houseman, 93 U.S. 130 (1876). 
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tent of the federal judiciary acts, even 
where the acts do not purport to assign 
jurisdiction to state courts. A single exam- 
ple will suffice to make this point. Just a 
few weeks ago, the president of the United 
States signed into law a bill which increased 
the minimal monetary amount required to 
invoke jurisdiction in the federal district 
courts from a sum in excess of $3,000 to a 
sum exceeding $10,000, both with regard to 
diversity of citizenship cases and federal 
question cases.® ‘That law also provides that 
in measuring diversity of citizenship a corpo- 
ration shall be deemed to be a citizen of the 
state in which it maintains its principal place 
of business as well as of the place of its incor- 
poration.’ ‘The law also prohibits removal 
from state to federal courts of workmen's 
compensation cases.® ‘The bill was sponsored 
by the Judicial Conference of the United 
States in order to relieve the federal courts 
of a portion of their workload.® It was an 
intermediate step toward the possible elimi- 
nation of diversity jurisdiction in its en- 
tirety.?° If, as suggested, this act will relieve 
the federal courts of as much as 1214% of 
their diversity business, the effect on the 
state courts will be to increase their burden 
by some 3,000 cases per year. And the 
heaviest increase will take place in those 
metropolitan areas of the country where 
the state courts are already floundering un- 
der a burden which they cannot now ef- 
fectively carry. Should the Judicial Con- 
ference later recommend and Congress 
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enact legislation eliminating diversity juris- 
diction in its entirety, there will be an in- 
crease in the business of the state courts by 
at least 23,000 cases per year.! This is a 
graphic but not a unique example of the 
fact that one cannot properly consider the 
problems of federal court jurisdiction in 
isolation from the effect that changes in that 
jurisdiction will have on the state judicial 
systems. Yet I venture to say there was no 
representation before the Judiciary Com- 
mittees of Congress by anyone who sug- 
gested that the states too had a vital interest 
in the legislation. 


Lest this statement mislead you as to my 
own thinking on this subject, let me say 
that I am heartily in favor of the abolition 
of the diversity jurisdiction. But I do not 
believe that this major shift of business 
from the federal to the state courts should 
take place without a complete reallocation 
of the country’s judicial business. This re- 
allocation requires a careful study of the 
proper assignment of judicial power within 
the nation. And my thesis for today is that 
such a study should be undertaken not 
only by those whose interest is solely that 
of the federal judicial system, but rather 
by a group which can also represent the in- 
terests of the state judiciaries. In short, I 
suggest that it is this Conference of Chief 
Justices—working with the Judicial Con- 
ference of the United States, if possible— 
which should undertake to prepare a re- 
vision of the Judicial Code of the United 





6. 28 U. S. C. §1331 (a) has been amended to read: 
“(a) The district courts shall have original juris- 
diction of all civil actions wherein the matter in con- 
troversy exceeds the sum or value of $10,000 ex- 
clusive of interest and costs, and arises under the 
Constitution, laws, or treaties of the United States.” 
28 U. S. C. §1332 (a) has been amended to read: 
“(a) The district courts shall have original juris- 
diction of all civil actions where the matter in con- 
troversy exceeds the sum or value of $10,000 exclu- 
sive of interest and costs, and is between— 
“(1) citizens of different States; 
“(2) citizens of a State, and foreign states or 
citizens or subjects thereof; and 
“(3) citizens of different States and in which 
foreign states or citizens or subjects thereof are 
additional parties.” 
7. 28 U.S. C. §1332 has also been amended by the ad- 


dition of paragraph (c) : 

“(¢) For purpose of this section and section 1441 
of this title, a corporation shall be deemed a citizen 
of any State by which it has been incorporated and 
of the State where it has its principal place of bus- 
iness.” 

8. 28 U. S. C. §1445 has been amended by the addition 
of paragraph (c): 

“(c) A civil action in any State court arising un- 
der the workmen’s compensation laws of such State 
may not be removed to any district court of the 
United States.” 

9. See Annual Report of the Proceedings of the 
Judicial Conference of the United States 275 (1958). 
10. Ibid. 

11. The exact number for fiscal 1957 was 23,223, an in- 


crease of some 2,700 cases over the previous year. Id. 
at 175. 
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States for presentation to Congress. I can 
assure you that such an undertaking could 
have the assistance of major law schools of 
the country and I expect that the Ameri- 
can and state bar associations could also be 
called upon for aid if that were thought 
necessary or desirable. 


But let me return, if I may, to the point 
of my digression. 


Reconsideration Long Overdue 


My third point is that reconsideration of 
the distribution of judicial power between 
states and nation is both necessary and long 
overdue. 


We have it on high authority that: 


“It is proper to inquire into the appro- 
priateness of the existing distribution of 
judicial power, just as the substance of law 
is revised from time to time in response to 
new needs. Whatever survives such an in- 
quiry can only help to strengthen the judi- 
cial system. . The happy relations of 
states to nations—our abiding political prob- 
lem—is in no small measure dependent up- 
on the wisdom with which the scope and 
limits of the federal courts are deter- 
mined.”32 


Indeed, it was thirty years ago when Pro- 
fessor Frankfurter, as he then was, noted 
that there had not been a comprehensive 
revision of the federal judicial code since 
1875. What was true in 1928 remains true 
in 1958: The distribution of function be- 
tween the two sets of judiciaries remains 
controlled by the concepts of eighty-odd 
years ago. And as Mr. Justice Frankfurter 
wrote: 


“A division of judicial labor among dif- 
ferent courts, particularly between a dual 
system of federal and state courts, is espe- 
cially subject to the shifting needs of time 
and circumstance. That the wisdom of 1875 
is the exact measure of wisdom for today is 
most unlikely.’’!% 


In 1875, the national government was 
truly a government of limited functions. 
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Interstate commerce was a narrow area, just 
beginning to burgeon; foreign relations 
were a comparatively minor aspect of gov- 
ernmental affairs; the income tax was not 
so pervasive a feature of our lives; federal 
criminal regulation was minimal; national 
welfare legislation was practically unknown. 
And distance between federal courts had 
not yet evaporated in the face of the auto 
and the plane. Whether we like it or not 
the shift in the exercise of substantive gov- 
ernmental power from the states to the 
nation has been a vast one. And the time 
has come to adapt the judicial systems to 
the realities of 1958. 


I do not mean to suggest that there have 
been no changes in the judicial code since 
1875, for there certainly have. But that code 
has developed like Topsy—it has just growed 
—with the result that there is in it today 
no rhyme and an inadequacy of reason. 


Having pointed out that the problem of 
allocation of judicial power between the 
states and the nation is a legislative one, 
that the states have a vital interest in this 
legislative allocation, and that a reconsidera- 
tion of the division has long been overdue, 
I should like to call your attention to sev- 
eral—four to be exact—of the many prob- 
lems which would be presented by such a 
reconsideration. 


Diversity and Federal Question 


I have already made reference to the di- 
versity of citizenship jurisdiction of the 
federal courts. It amounts to approximately 
33 per cent of the business of those courts. 
And yet since 1938 when Mr. Justice Bran- 
deis announced the opinion for the Court 
in Erie R. R. v. Tompkins, % the federal 
courts in these cases have been vainly try- 
ing to simulate state courts presented with 
the same questions. As the Supreme Court 
said in Guaranty Trust v. York, in diver- 
sity cases the federal courts are to behave 
as though they were part of the state court 





12. Frankfurter, Distribution of Judicial Power be- 
tween United States and State Courts, 13 Corn. L. Q. 
499, 500 (1928). 


13. Id. at 503. 
14, 326, 304 U. S. 64 (1938). 
15. U. S. 99, 109-110 (1945). 
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system. This raises the question whether 
there is any reason for making available to 
litigants this simulated version of a state 
court when the real thing is available to 
them “‘across the street”. My own opinion, 
as I have already stated, is that little, if any, 
reason exists today for the continuance of 
diversity jurisdiction. Certainly the ques- 
tion ought to be examined and, I repeat, 
examined not only by the Judicial Con- 
ference of the United States but also by 
some group with a real interest in the state 
judicial systems. 

A second major question calling for 
study, it seems to me, is whether the federal 
question jurisdiction should remain in the 
state courts. There are no statistics avail- 
able to show how much of the state court 
business is concerned with cases in which 
the plaintiffs are relying on federally cre- 
ated rights as a basis for their claims. But 
you know even better than I that those 
cases add up to a very substantial number. 
Are there adequate reasons for leaving these 
cases for resolution by the state courts? 

Two reasons which have been advanced 
are weighty. As Professor Wechsler has told 
us: 


“This method has the virtue of preserving 
for final resolution by state agencies any 
Issues in the case that turn upon state law; 
the more numerous or weightier such state 
ingredients, the more important it may be 
to have them first determined by state 
courts. Initial state adjudication also tends, 
however, to give the states the final voice 
on many federal questions, for review by 
the Supreme Court, even when the parties 
can afford it, can never function on a quan- 
titative basis.’’16 


Another suggestion is, to me, no longer 
persuasive. Mr. Justice Frankfurter to the 
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contrary notwithstanding, I do not believe 
that it is any longer possible that “the fed- 
eral courts should be given only such 
powers as are appropriate to a national 
judiciary under a federal system, so limited 
as to be capable of disposition by a relatively 
small number of distinguished judges.”’!” 
The state courts ought not to be the dump- 
ing ground for litigation on the pretext of 
maintaining an elite federal judiciary, since 
time has demonstrated that whatever “elite” 
quality the federal judiciary once attained 
has long since been dissipated. I do not 
mean to foreclose the question, however, 
but only to ask for its re-examination—by 
you. 


Certification of Questions 


No matter how these major issues are re- 
solved there remains a third major prob- 
lem involving the whole area of cooperation 
between the two systems, a problem which 
has never been adequately canvassed. How- 
ever the federal question and diversity 
jurisdictions are allocated there will always 
be cases arising within one system which 
will call for the application of rules of law 
developed by the other. And often those 
rules will be difficult to ascertain. Some 
method of certification of questions from 
one system to the other, such as is author- 
ized by a Florida statute,!® is certainly worth 
consideration before its feasibility is re- 
jected out of hand. Certainly the existent 
methods of dealing with this problem have 
proved both difficult and inefficient.” 

The fourth example which I should like 
to mention is the one which is the most 
exacerbating in the whole area of federal- 
state judicial relations: The power of a 
court in one system to enjoin parties from 





16. Wechsler, Federal Jurisdiction and the Revision 
of the Judicial Code, 13 Law and Contemp. Prob. 
216, 218 (1948). Evidence of the truth of Professor 
Wechsler’s statement about the numerical insignifi- 
cance of Supreme Court review of state cases may be 
garnered from the annual surveys of the business of 
the United States Supreme Court in the Harvard Law 
Review. 

17. Frankfurter, Distribution of Judicial Power be- 
tween United States and State Courts, 13 Corn. L. Q. 
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18. Fla. Stat. Ann. 25.031 (Supp. 1956); see Kurland, 
Mr. Justice Frankfurter, The Supreme Court, and the 
Erie Doctrine in Diversity Cases, 67 Yale L. J. 187, 
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19. See, e.g., the litigation culminating in Spector 
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back and forth between the two judicial systems. 
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proceeding with litigation in the other. As 
you know, the Judicial Code now provides 
that: 


“A court of the United States may not 
grant an injunction to stay proceedings in 
a State court except as expressly provided 
by Act of Congress, or where necessary in 
aid of its jurisdiction, or to protect or ef- 
fectuate its judgments.’’20 


The very real question presented by this 
language is whether the exceptions eat up 
the rule. In 1941, the Supreme Court, in 
Toucey v. New York Life Ins. Co. con- 
strued very narrowly the powers of the fed- 
eral courts to enjoin proceedings in the 
state courts. But the 1948 codification speci- 
fically rejected the Toucey rational? and, 
in effect, reopened the whole question. I 
will venture that this action, too, was taken 
without any representations having been 
made to Congress on behalf of the state 
judicial systems. Here again, I submit, is 
an area which warrants careful considera- 
tion by your organization. 

The problems suggested here are but 
some of the details which are regulated by 
the Judicial Code of the United States. As 
we have been told, problems such as these 
“do not yield to setthkement by formula. 
Nor are they moral issues to be tested by 
abiding truths. . . . We are here in the 
domain of administrative effectiveness and 
procedural adaptations, — matters not of 
principle but of wise expediency.”’** And 
I submit that the wisdom and experience 
of the state judiciaries should be lent to 
their solution. 


Federal Appellate Jurisdiction 


I have spoken of some of the issues which 
must be the concern of those engaged in 
determining the proper allocation of judi- 
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cial power between state and nation. I wish 
now to speak for a moment about one sub- 
ject which should not be the object of such 
concern: I mean the scope of the appellate 
jurisdiction of the Supreme Court. I speak 
of this in part because of the recent furor 
raised in Congress over this subject. 

I start with an assumption in which, | 
believe, you will readily indulge me. That 
is that the Supreme Court has erred, seri- 
ously and frequently, in its decisions of re- 
cent terms. But I would remind you that 
this is no novelty with reference to that 
Court or any court. To me there are proper 
and improper means for correcting the Su- 
preme Court’s errors, but a vindictive limi- 
tation of the Court’s appellate jurisdiction 
would be a grosser error than any which 
the Court has committed. Insofar as it is 
within the competence of Congress to re- 
write the law which the Court has “errone- 
ously” interpreted, such revision is a proper 
way to correct judicial error. ‘This was done, 
it will be recalled, after the Court held in- 
surance to be a business subject to the anti- 
trust laws;*4 it was done again after the 
Court held that the off-shore oil lands were 
within federal rather than state control.”5 
Insofar as the “error” was an error of con- 
stitutional construction rather than one 
within the legislative domain, there are 
still other means of correction. Constitu- 
tional amendment is available and has been 
used to correct judicial error, as was the 
case with the Income Tax Amendment.”6 
Education of the people and the Court to 
the error of its ways is still another correc- 
tive and we have seen this work as on the 
question whether the federal government 
had power to prohibit the shipment of arti- 
cles manufactured by child labor in inter- 
state commerce.2? But to toy with the idea 





20. 28 U. S. C. §2283. 

21. 314 U. S. 118 (1941). 

22. See Moore, Commentary on the United States 
Judicial Code 400-402 (1949). 

23. Frankfurter, Distribution of Judicial Power be- 
tween United States and State Courts, 13 Corn. L. Q. 
499, 506 (1928). 

24. See United States v. South Eastern Underwriters 
Assoc., 322 U. S. 533 (1944); Prudential Insurance 
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25. See United States v. Texas, 339 U. S. 707 (1950); 
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of cutting down the Court’s appellate juris- 
diction—especially in constitutional matters 
—is to toy with the destruction of that 
organ of our governmental system which 
has permitted the United States to survive 
as a federation. 

It was Mr. Justice Holmes who long ago 
said that “the Union would be imperilled” 
if the Court was deprived of its power to 
declare ‘‘the laws of the several states” in- 
valid.”® It was Harlan Fiske Stone, then At- 
torney General of the United States who 
said: 


“The most enlightened thinkers of the 
day urge upon the world the submission of 
international controversies and the inter- 
pretation of treaties to a permanent judi- 
cial tribunal, as a substitute for the arbitra- 
ment of arms. It would be a strange anomoly 
if at this day the settlement of differences 
between our two systems of government 
should be withdrawn from the Supreme 
Court and either left unsettled or settled 
according to arbitrary determination of the 
agencies of the respective governments.’’29 


But I really want to quote to you the words 
of one who is perhaps closer to your own 
thought on this subject. Senator Butler of 
Maryland, sponsoring an amendment to the 
Constitution of the United States, had this 
to say only four years ago: 


“The final section which would remove 
from Congress the power to impair in con- 
stitutional cases, the appellate jurisdiction 
of the Supreme Court, finds its principal 
justification in the fact that Congress can 
now withdraw jurisdiction as was done in 
the cases of Ex parte McCardle, the 1869 
habeas corpus case with which I am sure 
you are all familiar, and as was attempted 
in Ex parte Yerger, an 1868 case which 
prompted Congress to introduce a bill pro- 
hibiting the Supreme Court from consider- 
ing any case which involved the validity of 
the Reconstruction Acts and another pro- 
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hibiting judicial review of any acts of Con- 
gress. To the extent that appellate jurisdic- 
tion on constitutional questions is taken 
away from the Supreme Court, decisions of 
State and lower federal courts on such con- 
stitutional questions will have a finality and 
stature which they do not now and never 
were intended to possess under our judicial 
system. ... 

“To me that is a serious matter. It can 
happen again. We may not foresee the cir- 
cumstances under which it may happen, but 
I do not believe we should place the Ameri- 
can people under that hazard. We should 
guarantee to them, by their Constitution, 
protection of their basic right to be heard 
by the Supreme Court of the United States 
in all cases arising under the Constitution, 
and we should do what we can to preserve 
our system of checks and balances. Both of 
these ends would be served by this section 
of the joint resolution.’’3° 


I should hope that you would indorse these 
sentiments of Senator Butler. 

In conclusion, I want to say this in sup- 
port of my plea that you undertake to study 
the federal judicial code and make sugges- 
tions to Congress for the proper distribu- 
tion of judicial power. The centralization 
of governmental power in this country has 
come about primarily for three reasons. The 
first is the necessity for central power re- 
sulting from the increased interdependence 
of the people within this nation and with- 
in the world community. The second is the 
unwarranted usurpation of power by the 
federal authorities in many areas. The third 
is the unwillingness of the states to shoulder 
the responsibilities which are properly 
theirs.*! If the existent distribution of judi- 
cial power is unfortunate in many respects, 
it is due in part to the failure of the state 
judiciaries to make their voices heard on 
the subject of the allocation. The respon- 
sibility is yours and I hope that you will 
exercise it. 





28. Holmes, Collected Legal Papers 296 (1920). 
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30. Hearings before Subcommittee No. 4 of the Com- 
mittee of the Judiciary of the House of Representa- 
tives on the Composition and Jurisdiction of the Su- 
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Judicial Selection Reform Moves Ahead 


Recent developments with respect to judi- 
cial selection reform in various states: 

Kansas—Now that the votes are counted and 
the Kansas Plan officially adopted, Kansans 
are busy implementing it. The final canvass 
showed 280,159 yes and 186,884 no votes. The 
amendment carried in 95 of the state’s 105 
counties. As adopted it provided that “the 
terms of office, the procedure for selection and 
certification of the members of the commis- 
sions, and provision for their compensation 
or expenses, shall be as provided by the legis- 
lature.” A committee headed by Judge Spencer 
A. Gard of Iola has been appointed to draft 
the needed legislation. The text of the plan 
was published in the December Journal. It 
provides for appointment of supreme court 
judges by the governor on nomination by a 
commission, and subsequent periodic approval 
or rejection by the voters without competing 
candidates. It is scheduled to go into effect on 
July 1, 1959. 

Vermont—The Vermont Bar Association at 
its annual meeting approved a committee re- 
port which recommended appointment of 
judges by the governor from nominations sub- 
mitted by a lawyer- layman commission, sub- 
ject to ratification by a two-thirds vote of the 
Senate, judges at the end of their term to be 
voted on by the state legislature on the sole 
question of their retention in office. A con- 
stitutional amendment would be required for 
supreme court justices, but the plan could be 
applied to superior court judges by statute, 
which sponsors hope may be enacted this year. 

Rhode Island—The executive committee of 
the Rhode Island Bar Association approved a 
plan for appointment of supreme and superior 
court judges by the governor from names sub- 
mitted by a non-partisan nominating commis- 
sion, the judges so appointed to hold office 


during good behavior. 

Nebraska—A bill sponsored by the Nebraska 
State Bar Association provides for filling va- 
cancies on supreme court, district courts, 
county courts in cities over 100,000 and else- 
where by local option, and certain municipal 
courts, by the governor on nomination by a 
special committee of lawyers and laymen, sub- 
ject to periodic approval by the voters without 
competing candidates. 

Arizona—At its November meeting the board 
of governors of the State Bar of Arizona ap- 
proved a committee recommendation for a con- 
stitutional amendment for a bona fide Missouri 
plan with local option in counties of less than 
100,000, and plans are now under way for dis- 
tribution of the proposal to the members by 
mail with an explanatory memorandum and 
questionnaire, with the object of its ultimate 
submission to legislature and to voters for 
adoption. 

Indiana—Judicial selection has been under 
study in the Indiana State Bar Association 
for more then ten years. A plan drafted by 
the Committee on Judicial Selection and Ten- 
ure and approved by the Board of Managers 
and the House of Delegates provides for sub- 
stitution of non-partisan for partisan election 
of judges. Incumbents’ names would go on the 
ballot automatically; persons desiring to be 
opposition candidates would file for the pri- 
mary by petition, and the person receiving 
the highest number of votes would become 
the opponent of the incumbent in the fall 
election. In both elections balloting would be 
non-partisan. If the incumbent does not desire 
to succeed himself, the two highest in the 
primary are opponents in the final election; 
if there is only one, he is unopposed. Legisla- 
tion embodying these principles was to be in- 
troduced in the legislature now in session. 
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Massachusetts—In a state which for genera- 
tions has been held up as an example of the 
merits of the appointive judiciary there is to- 
day serious talk of a change in the method 
of selecting judges. ‘The talk has arisen chiefly 
as a result of some highly political appoint- 
ments made during the past year, one of them 
in defiance of a negative recommendation of 
a joint committee of the Massachusetts and 
Boston Bar Associations. Proposals in the Bos- 
ton Bar Journal for study of the Missouri plan 
have been cited approvingly in newspaper edi- 
torials, and newspaper articles have reviewed 
the history of judicial selection in Massa- 
chusetts and other states and have interviewed 
prominent lawyers as to their views on the 
subject, with prominent voices raised both for 
and against the proposals for change. 

Iowa, Oregon—Missouri-type selection plans 
are features of major state court reorganiza- 
tion projects under consideration by this year’s 
legislatures and described more fully elsewhere 
in this issue of the Journal. 





lowa Bench and Bar 
Join in Sponsoring 
Judicial Article Revision 


During the weeks immediately preceding 
the opening of the 1959 Iowa General As- 
sembly, events moved swiftly toward a climax 
of the four-year project for revision of the 
judicial article of the Iowa constitution. 

In 1955, the lowa legislature passed an act 
(Ch. 685, Code 1958) ordering a study to 
formulate recommendations for the improve- 
ment of the judicial system. The act pro- 
vided that “the Supreme Court shall, on or 
before January 15, 1959, report to the Gen- 
eral Assembly their findings and recommen- 
dations based on the provisions of this Act.” 

In aid of this project the Iowa State Bar 
Association appointed a Committee on Judi- 
cial Administration, which, with support of 
the Iowa State Bar Foundation, carried the 
burden of the research and drafting job. Its 
report was approved in principle at the 1958 
annual meeting last June and submitted to the 
local bar associations during the ensuing 
months for study and suggestions. These were 
reviewed at length by the board of governors 
at its November meeting, which appointed 
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a special committee to rewrite the proposed 
plan in the light of them. At a special meet- 
ing on December 3, the board approved the 
revised plan and submitted it to the Supreme 
Court of Iowa. 

The unanimous report of the Supreme 
Court, signed by Chief Justice IT. G. Garfield 
on December 24, for transmittal to the legis- 
lature, acknowledged the assistance of the 
Iowa State Bar Association, individual law- 
yers and judges, and other groups such as the 
Iowa Council on the Judicial Article, but 
then assumed full responsibility for a series 
of findings and recommendations which, to- 
gether with draft legislation, constituted its 
report. 

The Supreme Court declared that the basic 
structure of the Iowa judiciary—a single dis- 
trict court of comprehensive general jurisdic- 
tion and a single appellate court—is sound and 
should not be changed. It urged strengthening 
the Supreme Court’s supervision and admin- 
istrative control through a chief justice se- 
lected on the basis of administrative ability 
rather than rotation, and through periodic 
conferences of judges. 

The third recommendation is that the 1,400 
courts of limited jurisdiction be abolished 
four years after adoption of the amendment, 
and replaced by a new minor court system to 
be established by law. 

The final recommendation is for adoption 
of a Missouri-type plan for selection of judges, 
and improvements in the judicial retirement 
system to include, inter alia, mandatory re- 
tirement at a fixed age with provision for 
service thereafter at the call of the chief 
justice. 

The judicial selection plan provides for 
filling judicial vacancies by the governor 
from a list of names submitted by a non- 
partisan nominating commission composed of 
lawyers and laymen, the appointees to hold 
office for a minimum of one year and until 
the next election and thereafter subject to 
approval by the voters at regular intervals on 
the sole question of their retention in office. 

The Iowa State Judges Association unan- 
imously pledged itself to cooperation with 
legislature and bar association on any feasible 
plan for non partisan selection of men of the 
highest calibre for judicial positions and im- 
provement of the inferior courts to remove 
present objections and criticisms. 
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Connecticut Anticipates 
Early Action on Court Bills 


Court reorganization bills which failed to 
pass the Connecticut legislature in 1957 have 
been introduced again in 1959 with brighter 
prospects for enactment than ever before in 
the long history of the Connecticut court re- 
form movement. 

Prior to opening of the legislature on Janu- 
ary 7, Democratic State Chairman John M. 
Bailey and Senate Majority Leader Arthur M. 
Healey both issued statements promising early 
action on court reform. 

“Since court reform is one of the main aims 
in Governor Ribicoff’s program, I hope the 
matter can be taken up early and gotten be- 
hind us,” Bailey said. 

Court bills sponsored by the Democratic 
party and by the Connecticut State Bar As- 
sociation in 1957 were basically the same, the 
chief difference being that the bar bill pro- 
posed that all courts in the state be state 
maintained and operated by full-time judges, 
while the Governor’s bill would have ex- 
empted the probate courts. Integration of the 
probate courts into the state system is op- 
posed by the Probate Assembly, a politically- 
powerful state-wide organization of probate 
judges financed by assessments against the 
judges based on the amount of fees collected. 





Wisconsin Trying Again 
for State Court Reorganization 


Wisconsin is among the states that are ask- 
ing their legislatures in 1959 to approve 
Statewide court reorganization proposals. 

In 1955 a comprehensive plan for a three- 
level statewide judiciary passed the legislature, 
but in 1957 the needed second approval was 
defeated. The legislature indicated approval 
of the general idea of reorganization, and 
suggested further study. 

The 1959 plan, drafted by the Judicial 
Council, leaves supreme and circuit courts 
substantially unchanged, reduces justice of the 
peace jurisdiction to the constitutional min- 
imum, and establishes a uniform system of 
county courts with full-time legally trained 
judges. 

The chief justice, assisted by the judicial 
council and an administration committee 
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would have power to assign judges as needed 
from court to court, including circuit to 
county and vice versa. All county courts 
would operate under uniform procedures and 
all county judges would receive the same 
salary. 

A full description and discussion of the 
new plan appears in the December Wiscon- 
sin Bar Bulletin. 





North Carolina Court Plan 
Goes to Legislature This Month 


A list of 37 recommendations dealing with 
court organization and administration, proce- 
dural rules and rule-making, and the jury sys- 
tem, are contained in the final report of the 
North Carolina Bar Association’s Committee on 
Improving and Expediting the Administration 
of Justice in North Carolina, issued late in De- 
cember. The 70-page booklet includes text and 
commentary on a proposed revision of the 
judicial article of the state constitution. 


Heading the recommendations is that of a 
unified state judicial system to be known as 
the General Court of Justice, in three divi- 
sions, an appellate division consisting for the 
present of the existing supreme court, with 
provision for later addition of an intermedi- 
ate court of appeals when and if needed; a 
trial court division consisting of the present 
superior courts; and a local court division into 
which all the miscellaneous minor courts will 
be merged, consisting of a new set of courts 
to be called district courts, plus a system ol 
magistrates. 

There is no recommendation for change in 
election of supreme and superior court judges, 
but district court judges and magistrates are 
to be appointed by the chief justice on recom- 
mendation of the superior court judge. The 
supreme court through its chief justice will 
have administrative supervision over the entire 
system, with power to require statistical re- 
ports and to assign judges from court to court 
as needed. All courts are to be financed at the 
state level. 

The plan vests procedural rule-making 
power in the supreme court with an enlarged 
judicial council as an advisory body. Jury re- 
forms recommended include six-man_ juries 
and five-sixths verdicts in certain instances, 
plus important changes in the make-up and 
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procedures of the jury commissions which 
pick names for jury lists. 

Draft legislation to effectuate the main fea- 
tures of this program was ready for introduc- 
tion when the legislature convened early this 
month, and there were indications that there 
would be introduced also some compromise 
proposals which would omit important features 
of the reform program. 





Selection, Removal of Judges, 
Court Congestion, Procedure on 
California Legislative Program 


Legislative proposals for what a newspaper 
called “the biggest overhauling of Califor- 
nia’s administration of justice system in his- 
tory” were introduced at the opening of the 
1959 session last month. Backed for the most 
part by both State Bar and Judicial Council, 
the measures were drafted and introduced by 
the Joint Legislative Committee on the Ad- 
ministration of Justice created two years ago. 
Leading items in the program as described 
by State Senator Edwin J. Regan, committee 
chairman, are: 

Judicial Selection. The committee is pro- 
posing that the membership of the qualifi- 
cations commission, which confirms the gov- 
ernor’s judicial appointments, be increased to 
include lawyers and laymen and that it con- 
firm all appointments to appellate, superior 
and municipal courts. The present commis- 
sion confirms only supreme court and ap- 
peals court judges. The commission also would 
hear complaints against judges, both as to 
misconduct and as to disability. 

Procedural Reform. California court pro- 
cedure is governed by statute and there has 
been no general revision in a hundred years. 
It is proposed that the judicial council, now 
composed entirely of judges be enlarged to 
include lawyers, and that it be given the job 
of drafting new rules to be laid before the 
legislature and take effect if not disapproved 
by that body. 

Court Congestion. The committee’s studies 
reveal that there is a wide disparity in work 
loads of judges, that some judges take extra 
long vacations and that various devices are 
used to circumvent the rule that no judge 
may draw his salary if cases more than 90 
days old before him are undecided. Consider- 
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ation is being given to reducing civil juries 
from twelve to eight jurors, with concurrence 
of six required for a verdict. Recommenda- 
tions are likely to be made for use of court- 
appointed impartial medical witnesses, trans- 
fer from Superior Court to Municipal Court 
of cases which appear to the judge to be 
within the latter court’s $3,000 jurisdictional 
limit; and in selected cases, in the discretion 
of the trial judge, separation of the issues of 
liability and of damages, trying the latter 
only in event of a finding of liability. 

A by-product of the committee’s studies 
has been the revelation that some trials have 
been delayed while the judge performed an 
inordinate number of marriage ceremonies 
and it was found that an elaborate system of 
fee splitting with court employees and others 
was bringing in a side income of thousands 
of dollars a year to such judges. Appointment 
of court clerks and bailiffs as “extra apprais- 
ers” in probate cases has brought promises 
of legislation and adoption of court rules to 
end the practice. 





Momentum Builds Up 
for New York Court Reform 


There have been many encouraging signs 
since publication of the last issue of the Jour- 
nal that there is more momentum now behind 
the movement for New York court moderniza- 
tion than at any other time in this generation. 

In December we reported the publication 
in mid-November of a court plan drafted by 
the nine distinguished judges comprising the 
Judicial Conference of New York, and we gave 
a brief description of its features. It has now 
won the endorsement of the two large local 
bar associations, the state chamber of com- 
merce, the New York County Grand Jury As- 
sociation, the Committee for Modern Courts, 
and other organizations. 

The League of Women Voters, while prais- 
ing the plan in most respects, criticized it for 
recommending continuation of the separate 
surrogates’ courts and for not providing for 
a unified state-wide judicial budget. Its recom- 
mendation of discontinuance of the justice of 
the peace courts drew fire as expected from 
the justices and from local political leaders 
generally throughout the upstate areas. 

An all-day Institute for Court Reorganiza- 
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tion held by the League of Women Voters on 
November 18 drew an attendance of no less 
than 450 persons, who heard from all speakers 
urgent pleas for support of court reform 
measures. In stirring addresses before the 
Brooklyn Bar Association and the Association 
of the Bar of the City of New York, Presiding 
Justice Bernard Botein of the Appellate Divi- 
sion declared that lawyer support of court re- 
form in the past never had been adequate, 
and he challenged those great organizations 
to an all-out effort in behalf of the Judicial 
Conference plan. The Association of the Bar 
responded by appointing a steering committee 
to direct such an effort. 

Perhaps the most hopeful sign of all has 
been the new attitude in Albany, where Gov- 
ernor Nelson A. Rockefeller and the major- 
ity leaders of both houses of the legislature 
jointly promised “highest priority” in the 1959 
legislative session to court reform measures, 
and expressed determination that “this cause 
will not again be thwarted.” They promised 
to begin hearings on proposed court plans as 
early as possible after the opening of the legis- 
lative session, and to “ask the full support and 
cooperation” of their “Democratic colleagues” 
in getting “positive and affirmative action.” 

If Republicans and Democrats fail, court 
reform may come from a third source. The 
Liberal Party, a minority group, announced 
a campaign to double its voting strength by 
1960, and a major feature of it will be its 
own court reform program. They polled 280,- 
000 votes for attorney-general in 1958. A 
spokesman said the Liberals would go beyond 
mere structural and administrative changes, 
and observed that the public is “more inter- 
ested in how their judges are chosen and the 
caliber of candidates for judicial office.” 





Interim Committee Recommends 
Many Changes in Oregon Courts 


Numerous and far-reaching changes in the 
organization, personnel and operation of the 
judicial system of Oregon are called for in 
bills drafted for introduction in the 1959 legis- 
lature by a Legislative Interim Committee on 
Judicial Administration set up by order of the 
1957 legislature. 

Probably the most important single recom- 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 169 


mendation is the adoption in Oregon of a 
Missouri-type judicial selection plan under 
which judicial vacanies would be filled by 
gubernatorial appointment from three nomi- 
nations submitted by a nominating commis- 
sion consisting of the chief justice, the state 
bar president, a member of each house of the 
legislature and three persons appointed by the 
governor, judges so appointed to serve initially 
for at least twelve months and thereafter for 
six-year terms and to go before the voters at a 
general biennial election on the sole question 
of their continuation in office, without com- 
peting candidates. 

Another major recommendation is for judi- 
cial rule-making power to be vested in the 
supreme court, with the advisory assistance of 
the judicial council and the state bar. 

Drastic reorganization of the state’s minor 
judiciary is provided for in recommendations 
for abolition of the justice of the peace courts, 
transfer of county court jurisdiction to the 
circuit courts, and transfer of justice court 
jurisdiction to a statewide system of district 
courts assisted by a system of commissioners 
patterned after the United States commis- 
sioners. 

To relieve pressure on the Supreme Court 
of Oregon, the interim committee has recom- 
mended increasing the judges of the court 
from seven to nine, with authority to sit in 
departments of three judges each. Establish- 
ment of intermediate appellate courts was 
given careful consideration and rejected, as 
was also a system of appeals by writ of cer- 
tiorari. 

The proposals include strengthening the 
administrative powers of the Supreme Court 
over the trial courts by clarifying and extend- 
ing the power to require statistical reports 
from the lower courts and to assign lower 
court judges from court to court and from 
district to district. 

Judicial salary increases are proposed, as are 
also a constitutional amendment to authorize 
mandatory retirement of Supreme Court judges 
at 75 and lower court judges at 72, inclusion 
of district court judges in the retirement sys- 
tem, and increase of retirement pay to three- 
fourths of the regular salary, with retired 
judges subject to call for further service. 

Recommendations in the field of criminal 
justice include a public defender in cities of 
over 100,000, and elsewhere assignment of 
counsel for the indigent in preliminary hear- 
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ings and in trials in the inferior courts, an 
increase in the compensation of assigned coun- 
sel, and reimbursement for expenses. A traffic 
court rules committee is recommended to ad- 
vise the Supreme Court in the drafting and 
promulgation of uniform rules of procedure 
in traffic cases, which are to include use of 
uniform traffic tickets. 





Lawsuit Will Decide Fate of 
Illinois Judicial Amendment 


Illinois court reform failed to be adopted in 
the November election by 65,784 votes, accord- 
ing to the official canvass, but suit was filed by 
the amendment’s backers for a recount and 
validation of disallowed ballots which might 
yet change the final result. 

The official tally showed 1,589,655 in favor 
and 893,503 opposed, a margin of 696,152 that 
fell 65,784 or about 2.5 per cent short of the 
required two-thirds majority. Because of the 
light balloting, the proposal made a poorer 
showing on the other basis on which it might 
have won, a simple majority of all votes cast 
in the entire election. By that yardstick it was 
123,985 votes behind. 

The amendment commanded a majority of 
votes in both Cook County and the rest of 
the state. Its Cook County majority was an 
overwhelming 74.27 per cent — 1,028,912 to 
356,272, and downstate it carried 51.07 per 
cent, 560,743 to 537,231. 

Thousands of ballots — nobody yet knows 
how many—were disallowed because the vot- 
ers wrote the word “yes” instead of the mark 
“x” in the box on the ballot. Illinois law 
specifically requires an “‘x’’ in voting for can- 
didates and on state and local propositions, 
but there is no such requirement in the law 
relating to constitutional amendments. A check 
of a few precincts indicated that so many voters 
had heeded the plea to “vote yes” that they 
might mean the difference between defeat and 
victory if they were counted. 

A suit demanding a recount and validation 
of the “yes” ballots was filed by a group of 
ten lawyers and laymen in the Circuit Court 
of Lake County at Waukegan. Attorney-Gen- 
eral Latham Castle, himself a backer of the 
reform measure, is officially defending the 
suit, and he has promised his cooperation in 
securing an early Supreme Court ruling on 
the case. The members of that court formally 
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endorsed the amendment during the campaign, 
but some of them would lose their places on 
the court if the amendment were adopted. 

Illinois law provides that a defeated con- 
stitutional amendment cannot be resubmitted 
for four years. Between now and 1962, efforts 
will be made to procure by legislation some 
of the reforms contained within the constitu- 
tional proposal. In December the Illinois State 
Bar Association announced it would support 
legislation to establish the office of court ad- 
ministrator, one of the most popular features 
of the amendment. 

“Creation of such an office,” said President 
Timothy W. Swain, “would go a long way 
toward applying modern business principles 
to relieving congested court dockets, particu- 
larly in Cook County, where delays of five to 
seven years are resulting in a denial of justice 
in too many instances.” 

An Associated Press survey of members of 
the legislature revealved a substantial bloc of 
sentiment in favor of reducing the number of 
justices of the peace and putting them on 
salary instead of fee compensation. Of 59 legis- 
lators responding, 55 favored the change, 4 
opposed it and 20 were undecided. 





Wisconsin Integrated Bar a Success; 
Supreme Court Makes It Permanent 


Integration of the Wisconsin bar, ordered 
by the Supreme Court of Wisconsin for an 
experimental two year period beginning 
January 1, 1957, was ordered continued per- 
manently and indefinitely in a unanimous- 
opinion issued on December 22. 

In setting up the system, the court provided 
for a review of its operation late in 1958. A 
hearing was held on November 21, with argu- 
ments both for and against integration, and 
the December 22 ruling followed. 

The per curiam opinion, based on two years 
of practical experience in the court’s own 
State, is an impressive vindication of the 
merits of the integrated bar as already proven 
in a majority of the states, and a convincing 
refutation of the arguments advanced against 
it. 

Although one Madison newspaper never 
has become reconciled to what it calls “the 
lawyers’ closed shop”, reaction of press and 
public has been almost unanimously favor- 
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able. In an editorial at the time of the hear- 
ing the Milwaukee Journal reviewed the two 
years experience and reached its own conclu- 
sion that integration should continue, con- 
cluding: 

“There’s nothing radical or even unortho- 
dox in bar integration. The court, in fact 
had the option by state law for 13 years be- 
fore using it. And it is merely following the 
established pattern in a growing majority of 
the other states, where its worth has been 
shown in better legal proficiency, better court 
operation, better justice.” 

Lack of space prevents publication of the 
full text of the opinion in this issue, but it 
will appear in the next Journal. 





News Briefs from Everywhere 
on the Nation-W ide Fight Against 
Court Congestion and Delay 


A pre-trial “blitz” in Connecticut in mid- 
December disposed of hundreds of cases but 
did not measure up to the results of the same 
operation a year ago. In Hartford 314 cases 
were settled during the week-long effort, dur- 
ing which regular trials ceased and all judges 
lent themselves to pre-trials aimed at settle- 
ments. Last year’s “blitz” brought as high as 
75 per cent settlements, but this year the 
proportion was less than half. An estimated 
$4,000,000 changed hands. 


The Chicago Municipal Court now han- 
dles more cases than all other Illinois courts 
combined, due to a jurisdictional increase 
from $5,000 to $10,000, authorization for its 
bailiffs to serve warrants outside of the city, 
and a point system for traffic violations under 
which drivers may lose their licenses and 
therefore tend to contest cases. The legisla- 
ture will be asked for more judges. 


The Los Angeles Superior Court backlog 
has increased by 5,000 in the past two years 
to an all-time high of more than 15,000 cases. 
Presiding Judge Louis H. Burke blames delay- 
ing tactics, inadequate cooperation in pre-trial, 
and population increases necessitating more 
judges. A special panel of judges for non-jury 
trials has been increased from 10 to 12, and 
criminal trial departments have been increased 
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from 10 to 12 to cope with a mounting back- 
log of untried criminal cases. 


Criminal case backlog in Houston, Texas, 
is up 800 from a year ago to a new high of 
3,600, with a year’s delay in some criminal 
cases. Four grand juries have urged establish- 
ment of another criminal court. 


Minor assault cases are being dropped 
without determination of guilt 70 to 80 per 
cent of the time in New York because of de- 
lay involved in preliminary hearing in Magis- 
trates Court and then subsequent proceedings 
in Special Sessions Court, says Chief Magistrate 
Murtagh, urging merger of the two courts. 


The Cleveland Common Pleas Court back- 
log was up to 10,000 cases at the end of 1958 
in spite of 1,060 more cases disposed of than 
in 1957 and in spite of a court congestion sur- 
vey during the year. 


Summer court sessions will be held this 
year in Suffolk, Worcester, Hampden and 
Middlesex Counties, Chief Justice Reardon 
of the Massachusetts Superior Court says. 


The District of Columbia Municipal Court 
is busy but current. Its overall caseload in- 
creased 1] per cent in 1958 over 1957, with 
220,000 new cases filed, but with aid from 
Domestic Relations and retired judges its 
backlog at the end of the year was 866 jury 
and 891 non-jury cases, with waiting time 
three months for jury cases, six weeks for non- 
jury and one month for criminal. 





Juror Handbooks Approved 
in Recent Court Decisions 


The steadily increasing use of juror instruc- 
tion booklets in both state and federal courts 
throughout the country appears to have a 
green light again after some doubt was cast 
on it as a result of a challenge of the use of 
the federal booklet in a Chicago case a yea 
and a half ago. 


In an opinion filed July 16, 1957, the U.S. 
Court of Appeals for the Seventh Circuit ac- 
cepted the contention of counsel that certain 
words in the booklet had been prejudicial to 
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the defendant in a criminal case, and con- 
cluded that its use was harmful. Later the case 
was reargued, that opinion withdrawn, and 
another opinion, dated February 19, 1958, was 
substituted, wherein a majority of the court 
rejected the position previously taken, re- 
viewed the entire history of the booklet, the 
reasons for and against its use, and decided 
that it was not only harmless but actually of 
great value and benefit. Two judges of the 
five-judge court disagreed and succeeded in 
resurrecting the discarded opinion by quoting 
extensively from it in their dissenting opin- 
ions. See United States v. Gordon, 253 F. 2d. 
177, opinion by Judge Parkinson, concurring 
opinions by Judges Duffy and Hastings, and 
dissents by Judges Finnegan and Schnacken- 
berg. 

Since then two distinguished state supreme 
courts have spoken in defense of the juror 
booklet. Judge Elwyn Thomas of the Supreme 
Court of Florida reviewed paragraph by para- 
graph the booklet in use in the courts of Hills- 
borough County and found it “pregnant with 
sound, sensible advice to persons needing it 
and capable of digesting it to the end that 
they will be more impressed by the importance 
of their part in the administration of justice 
and understand more thoroughly the nature 
of their contribution.” Ferrara v. State, 101] 
So. 2d. 797, March 26, 1958. In a June opin- 
ion Mr. Justice Schaefer of the Supreme Court 
of Illinois, while holding harmless several 
errors made by the trial judge in charging 
the jury extemporaneously, added that “we 
feel that whatever risks may be involved are 
lessened by the use of a carefully prepared 
pamphlet distributed to the jurors. That 
method, we think, is to be preferred to the 
extemporaneous statement used in this case.” 
People v. Izzo, 151 N.E. 2d. 329, June 20, 1958. 

In compliance with that suggestion, judges 
of the Judicial Conference of Illinois are now 
engaged in the drafting of such a booklet, and 
committees of lawyers and judges in other 
parts of the country are engaged in or con- 
sidering similar projects. The American Judi- 
cature Society invites those courts which are 
successfully using juror booklets to send us a 
hundred copies of them for redistribution to 
those who need them in the drafting of their 
own booklets, and we invite those who are 
drafting such booklets or planning to do so 
to write for your copies of the samples from 
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other jurisdictions. 

A booklet entitled Handbook on Jury Serv- 
ice published for the Institute of Judicial Ad- 
ministration, Inc., New York, by Oceana Pub- 
lications, Inc., 80 Fourth Avenue, New York 
3, N.Y., with a special preface by the late 
Judge Bolitha J. Laws of Washington D.C., 
is for sale at 25 cents a copy, discount for 
quantity orders. 








Items in Brief 











Salaries of Massachusetts District Court 
judges were raised to $14,000 a year by a bill 
passed late in 1958. Certain part-time judges 
also received salary increases, although there 
was no change in salaries paid to the members 
of the Supreme Judicial or Superior Courts. 


Salary increases of $2,500 a year for 52 Su- 
preme Court justices and 29 judges of Gen- 
eral Sessions, County and Surrogate’s Courts 
in New York City were voted by the Board 
of Estimate on December 18. All 81 judges 
will receive $34,500 a year, $2,000 more than 
associate judges of the Court of Appeals, the 
state’s highest court. The state pays $21,000, 
the city the remainder. 


Pay raises scheduled for the Cleveland Com- 
mon Pleas judges are being contested by the 
county administrator, who has said that the 
relief load will not permit it. 


The Missouri Bar has endorsed raises for 
Circuit, Appellate and Supreme Court judges 
this year, and such increases will be sought 
in many states. The Journal will report them 
as information reaches us, and our up-to-date 
judicial salary schedule will be sent free on 
request. 


Supreme Court of Wyoming has been in- 
creased from three to four justices by the adop- 
tion of a constitutional amendment in the 
recent general election. 


Federal legislation affecting judicial ad- 
ministration to be considered by the 86th 
Congress includes another omnibus judgeship 
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bill to procure some or 
all of the 45 additional 
judgeships recom- 
mended by the Judicial 
Conference and the 
American Bar Associa- 
tion, and a series of bills 
to implement A.B.A. 
recommendations with 
respect to administra- 
tive practice and pro- 
cedure. These include 
the proposed Federal 
Administrative Practice 
Act, the Code of Fed- 
eral Adminisrtative 
Procedure, and bills for 
a United States Labor 
Court and a United 
States Trade Court. 
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todays violation will mean 
TRAFFIC COURT 


The driving public has been made more aware of traffic courts and traffic law 
enforcement by the nationwide display of the poster above, made possible by a 
grant-in-aid to the American Bar Association Traffic Court Program from the Out- 
door Advertising Association of America, Inc. The grant, valued at $50,000, pro- 
vided 12,500 posters for January. Local bar associations have been encouraged to 
continue the display by making individual arrangements with the Outdeor Ad- 


vertising Association. 


A bill introduced by 
Senator Keating of New York would exempt 
clergymen and news reporters from obligation 
to disclose confidential communications. 


Section of Judicial Administration of the 
American Bar Association has appointed F. 
Benjamin MacKinnon administrative assist- 
ant and secretary. The Section’s new office is 
located in the American Bar Center. 


Recent Visitors 
To the Society's Offices 


Tsen Ming Yuang, Taiwan, China 

A. Julian Bing, New York, New York 

Helio Caetano Fonseca, Department of Justice, 
selo Horizonte, Brazil 

Alexander G. Brown, Portland, Oregon 

Alice O'Donnell, Washington, D.C. 





Pre-trial in Criminal Cases 


(continued from page 154) 


This is particularly so where only corporate 
defendants are involved since in those cases 
constitutional privileges, such as the privi- 
lege against self incrimination, have at the 
most limited applicability. In a case of this 
type involving numerous issues, thousands 
of pages of testimony, and a mass of undi- 
gested documentary materials, the trial 
judge and/or jury is normally ill-equipped 
to assimilate all the evidence without the 
benefit of considerable pre-trial refinement. 
We have in the large criminal anti-trust 
case a rare opportunity to further the in- 


terests of justice by the judicious employ- 
ment of pre-trial. 

In view of the limitations on our know!l- 
edge and experience, generalizations, as to 
the form and manner in which criminal 
pre-trials are to be conducted, have been 
difficult to formulate. These difficulties may 
be attributed in part to the fact that up to 
this point excursions into criminal pre-trial 
have been sporadic and individualized and 
those employing the procedure have not 
been able to build on the experience of 
others. However, in view of the promise 
suggested by these limited excursions we 
should now extend our efforts toward the 
wider application and study of a systematic 
criminal pre-trial procedure. 
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February 
13-15—Massachusetts Bar Association, mid-year 
meeting, Holyoke. 
19-20—State Bar of Wisconsin, mid-year meet- 
ing, Milwaukee. 
19-24—American Bar Association, mid-year meet- 
ing, Chicago. 
20-22—National Association of Women Lawyers, 
mid-year meeting, Chicago. 
20-22—Junior Bar Conference, mid-year meet- 
ing, Chicago. 
21-22—Fellows of the American Bar Founda- 
tion. Chicago. 
22—-National Conference of Commissioners 
on Uniform State Laws, Executive Com- 
mittee, Chicago. 
23—American Judicature Society, Board of 
Directors meeting, Chicago. 


March 


11-13—American Bar Association Regional Meet- 

ing, Pittsburgh. 
12—American Judicature Society, breakfast 

meeting, Pittsburgh. 

23-27—A.B.A. Traffic Court Program, Regional 
Conference, New Haven Connecticut. 

April 

1-2 —Kentucky State Bar Association, Louis- 
ville. 

4-8 —American College of Trial 
Miami Beach. 

9-11—State Bar of Arizona, Chandler. 

10-19—Inter-American Bar Association, Miami, 
Florida. 

15—American Judicature Society, dinner 

meeting, Miami Beach. 

17-19—Second Annual Law Day, University of 
Virginia, Richmond. 

23-25—South Carolina Bar Association, Charles- 
ton. 

27-May 1—Eighth Annual Lawyers Week, South- 
western Legal Foundation, Dallas, Texas. 

April 29-May 1—Illinois State Bar Association, 
Peoria. 


Lawyers, 


May 


1—Law Day, U.S.A. 
6-9 —The Bar Association of the State of Kan- 
sas. Hutchinson. 
14-15—Utah State Bar, Salt Lake City. 
14-15—New Jersey State Bar Association, At- 
lantie City. 
15-16—Virginia State Bar, Richmond. 
20-23—American Law Institute, Washington. 


20-23—Louisiana State Bar Association, Biloxi, 
Mississippi. 
21—National Conference of Judicial Councils, 
Washington, D.C. 
21-23—Ohio State Bar Association. Cincinnati. 
21-23—The Florida Bar, Miami Beach. 


June 


15 —A.B.A. Regional Traffic Court Confer- 
ence, New York City. 
4-5 —Arkansas Bar Association, Hot Springs. 


Bench and Bar Calendar 
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10-12—The Iowa State Bar Association, Des 
Moines. 

10-12—Mississippi State Bar, Biloxi. 

11-13—Tennessee Bar Association, Nashville. 

12-14—Massachusetts Bar Association, Plymouth. 

17-18—Minnesota State Bar Association, Min- 


neapolis. 

17-20—North Carolina Bar Association, Blowing 
Rock. 

18-20—The Georgia State Bar Association, Sa- 
vannah. 


26-28—Bar Association of the State of New 
Hampshire, Rye. 


July 
1-4 —-State Bar of Texas, Dallas. 


9-11—Idaho State Bar, Sun Valley. 
16-18—Alabama State Bar, Mobile. 


August 


17-22—National Conference of Commissioners 
on Uniform State Laws, Miami Beach. 
22-26—American Law Student Association, 
Miami Beach, Florida. 
24-28—American Bar Association, Miami Beach, 
Florida. 
25-27—Maine State Bar Association, Rockland. 
26—American Judicature Society, annual 
meeting, Miami Beach. 
31—September 5—The Canadian Bar Associ- 
ation, Vancouver. 


September 


3-5 —The West Virginia Bar Association, White 
Sulphur Springs. 

10-12—Wyoming State Bar, Cheyenne. 

21-25—The State Bar of California, San Fran- 
cisco. 

23-25—-State Bar of Michigan, Detroit. 

24-26—The Federal Bar Association, Washing- 
ton, D.C. 


October 
7-9 —National Legal Aid and Defender, Asso- 


ciation, Cincinnati, Ohio 
8-9 —Nebraska State Bar Association, Omaha. 


November 


12-14—American Bar Association, 
Meeting, Memphis, Tennessee. 


December 


28-30—Association of American Law Schools, 
St. Louis. 


1960 


February 1-5—Pennsylvania Bar Association, 
Pittsburgh. 

March 1960—White House Conference on 
Children and Youth. 

May 18-21—American Law Institute. Washing- 
ton. D.C. 

August 29-September 2—American Bar As- 
sociation, Washington. D.C. 

November 9-12—American Bar Association Re- 
gional Meeting, Houston. Texas. 


Regional 

















The Reader’s Viewpoint 








Fewer Coroners 
In Michigan 


Glancing a second time at your December 
coroner article, I note that you state that 
coroners have been eliminated in 10 counties 
in Michigan including Wayne County (De- 
troit). This number is now 16: namely, Wayne, 
Allegan, Dickinson, Genesee, Kent, Marquette, 
Mecosta, Oakland, Ottawa, St. Joseph, Wex- 
ford, Van Buren, Washtenaw, Iron, Menom- 
inee, and Oceana. 

RICHARD S. CHILDS 
National Municipal League 
47 East 68th Street 
New York 21, New York 





Public Defender 


Before Indictment 


Mr. Junius L. Allison: 

I want to congratulate you for the fine arti- 
cle you wrote concerning the right to consult 
counsel immediately upon arrest in the De- 
cember issue of the Journal. In Cook County 
this problem is especially noticeable as regards 
indigent persons accused of crime, since the 
public defender is by statute authorized to 
appear only in courts of general criminal 
jurisdiction, which excludes all courts until 
alter the accused is indicted and brought into 
the Criminal Court of Cook County for ar- 
raignment. Usually by the time the public de- 
fender is appointed weeks and _ possibly 
months have elapsed since the commission of 
the crime, and it is most difficult to investigate 
the cases. 

The Public Defender Committee of the 
Chicago Bar Association (of which I am a 
member) has long favored amendatory legis- 
lation which will permit the public defender 
to appear in the Municipal Court of Chicago 





and the outlying police courts. We were hope- 
ful that passage of the proposed Judicial 
Amendment would cure the problem without 
the need of this change, but now we know 
that a statutory change is necessary, at least 
for the next few years. 

I look forward with interest to Professor 
Inbau’s reply and I again compliment you on 
your fine presentation. 

‘THOMAS P. SULLIVAN 
135 South LaSalle Street 
Chicago 3, Illinois 





A Beacon Light 


We find your Journal of tremendous impor- 
tance with regard to promoting the adminis- 
tration of justice, and for establishment of 
the rule of law. The articles contained are ol 
the highest order. 

Ours is a new democracy and we are closely 
following your footsteps in establishing a tri- 
partite system of government. Your Journal 
is a beacon light for all problems in our 
courts and legislature and plays a role of un- 
erring guide. 

We would, therefore, approach you with 
the request to send us the back numbers of 
your Journal for the last one decade or so, in 
order to enable us to propagate the demo- 
cratic ideals and dignity of man for which 
the United States of America is so conspicu- 
ous. We would further request you to permit 
us to copy any of the articles in our Indian 
Law Quarterly Review, after acknowledging 
the source. We hope you would continue 
sending us your Journal regularly in future 
in exchange for our journal. 

Thanking you. 

DAULAT RAM PREM 
Arora Law House 
Ajmeri Gate Extension 
New Delhi, India 
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BOOKS 


Public Relations Materials and Method In- 
dex,! published by the Pennsylvania Bar As- 
sociation, and the State Bar of Texas Public 
Relations Handbook? are excellent idea stimu- 
lators for local bar programs that will increase 
public respect and confidence in the bar and 
the individual lawyer, and complete guides to 
the public relations tools and materials avail- 
able. 


Stare Decisis, by Russell F. Moore,’ is partic- 
ularly timely in view of the current contro- 
versy concerning the legislative role which 
critics have claimed is being assumed by the 
United States Supreme Court. The author 
defines the doctrine and discusses its current 
application in Scotland, England and _ the 
United States, pointing out that its influence 
in the United States has waned during the 
last 50 years and is less here than in either 
England or Scotland. 


The Evolution of the Judicial Process, by 
The Hon. James C. McRuer, is a brief yet 
comprehensive discussion of the rule of law 
as it evolved in England, and the more ancient 
systems. Valuable comparisons are made with 
contemporary systems, and the author then 
goes on to evaluate, optimistically, the judicial 
problem of the future, particularly in the field 
of international law. 


The Right To Life, by A. Delafield Smith.5 
An extensive welfare enterprise has become 
an American tradition, because we have ac- 
knowledged that individual freedom cannot 
be maintained without economic security. Mr. 
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Smith points out the need of a detailed sys- 
tem of legal rights and obligations which also 
ought to be part of the tradition if a sense ol 
parasitism in society and dependency on gov. 
ernment is not to spread. 


Professional Ethics of Certified Public Ac- 
countants, by John L. Carey.6 This critical re- 
view of the ethical concepts of the profession 
shows what they mean to the public, why they 
are necessary, and how they apply to specific 
areas of professional activity. 





ARTICLES 
The Legal Profession 


“Professional Responsibility: Report of the Joint 
Conference”, American Bar Association Journal, De- 
Conference”. American Bar Association Journal, De- 
cember, 1958, pp. 5-9-24. 
ment of the lawyers’ responsibilities, set in the context 
of the adversary system.) 


“Practical Answers on The First Years of Law Prac- 
tice”, by Chester J. Byrns. The Student Lawyer, De- 
cember, 1958, pp. 5-9-24. 


“An Exchange Program for Lawyers”, by Morris L. 
Ernst. The Record of the Association of the Bar of 
New York, November, 1958, pp. 510-512. (Experiences 
of a New York law firm in exchanging lawyers with 
an English firm.) 

“The Profession Abroad: A Glance at Japanese 
Legal Education”, by James J. Cavanaugh. American 
Par Association Journal, January, 1959, pp. 62-64. 

“The Vanishing Profession”, by Garrett Logan. The 
Journal, Published by the Oklahoma Bar Association, 
December 27, 1958, pp. 1919-1922. (Unauthorized prac- 
tice and an out-dated court system are undermining 
the legal profession.) 

“Lawyers out of Court”, by The Rt. Hon. Viscount 
Monckton of Brenchley. The Law Society’s Gazette, 
November, 1958, pp. 673-677. (The lawyer who strays 
from the profession into other walks of life.) 

“Public Relations—Every Lawyer Is His Own Best,” 





1. Harrisburg, Pennsylvania Bar Association, 1958. 
Paper, pp. 18. 


2. Austin, State Bar of Texas, 1958. Paper pp. 57. 


3. New York, M.S. Mill Company, 1958. Paper, pp. 
128, $1.95. 


4. Toronto, Clarke, Irwin and Company limited, 


1957. Cloth, pp. xi and 115, $3.00. 
5. Chapel Hili, The University of North Carolina Press. 
1955. Cloth, pp. ix and 204, $3.50. 


6. New York, American Institute of Accountants, 1956. 
Cloth, pp. xiii and 233, $4.00. 








February 1959 


by Don Hyndman. The Florida Bar Journal, October, 
1958, pp. 486-492. (The increased number of pro- 
fessional activities and programs of public service 
has shifted the public relations of the bar to the 
offensive.) 

“Christian Vocation of the Lawyer”, by L. H. 
DeWolf. Christian Century, September 3, 1958, pp. 
993-994. 

Lawyers Duty to the Courts or to his Country and 
to his People”, by C. J. Bloch. Vital Speeches, August 
15, 1958, pp. 645-50. 

“Some Pros and Cons of the Client Security Fund 
Proposal”, by Ernest Scott. The Shingle, Published 
by the Philadelpha Bar Association, January, 1959, 
pp. 17-19. 


Judges 


“A Gallery of Justices, One Man’s Dream-Court” 
by Fred Rodell. Saturday Review, November 15, 1958, 
pp. 9-11/36-37. (The author’s choice of the ablest nine 
of the ninety-three justices who have served on the 
Supreme Court.) 

“Some Reflections on Qualifications for Judicial 
Office”, by Judge John W. Delehant. Nebraska State 
Bar Journal, October, 1958, pp. 131-139. 

“Federal Judiciary Selection: The Letter—but the 
Spirit?”, by John Stennis. American Bar Association 
Journal, December, 1958, pp. 1179-1181. (A non-parti- 
san commission of lawyers and laymen should re- 
place the Department of Justice as chief adviser on 
judicial appointments.) 

“Remedies For A Defective System of Judge Se- 
lection”, by Abraham Shamos. Columbia Law School 
News, November 26, 1958, pp. 1-2. (Proposes the com- 
bined appointive-elective judicial selection plan be 
adopted in New York.) 

“Counter-Missouri Plan for Method of Selecting 
Judges”, by George J. Moran. The Florida Bar Jour- 
nal, October, 1958, pp. 471476. (Appointive-elective 
system of judical selection opposed in favor of elec- 
tion of judges by the direct vote of the people.) 

“Obligation of Magistrates to Give Reasons for 
Judgement”, by Edson L. Haines. The Canadian Bar 
Journal, October, 1958, pp. 55-66. 

“Judicial Legislation”, by Chief Justice Joseph 
Weintraub. New Jersey Law Review, Octoker 30, 1958, 
pp. 1+5. (A plea to recognize the legislative nature 
of much of the judicial process so the possibility. of 
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improving it can be explored freely.) 

“Impressions of a Judges’ Meeting,” by H. C. Gar- 
diner. America, October 4, 1958. 

“Judicial Tradition.” New Yorker, August 2, 1958, 
pp. 20-21. 


Courts 


“Court Organization and Procedures To Meet The 
Needs of Modern Society”, by David W. Peck. Indi- 
ana Lay Journal, Winter, 1958, pp. 1-21. 

“The ‘JP’: Should He Be Abolished?”, by Joe Alex 
Morris. Saturday Evening Post, October 11, 1958, pp. 
19/100-105. (Yes. The magistrates themselves think it’s 
time to reform the system.) 

“Are Administrative Agencies Usurping Judicial 
Powers?”, by Monroe I. Katcher II]. New York State 
Bar Bulletin, December, 1958, pp. 442-454. (When 
judicial powers are a necessary part of the adminis- 
trative purpose of an agency, they should be sub- 
ject to appellate scrutiny.) 

“Russia’s Greatest Weakness: The Law”, by Charles 
S. Rhyne. Ohio Law Reporter, December 15, 1958, 
pp. 24-31. 

“What gets Tried in Which Federal Court”. Good 
Housekeeping, August, 1958, pp. 148/. 


Procedure 


“The Federal Rules: The Human Equation 
Through Pretrial”, by Irving R. Kaufman. American 
Bar Association Journal, December, 1958, pp. 1170- 
1173. (Judge Kaufman writes with enthusiasm for the 
Rules of Civil Procedure, and particularly of the 
techniques of pretrial and discovery.) 

“The Use of Masters in Aid of the Court In Inter- 
locutory Proceedings”, by Joseph C. Zavatt. Federal 
Rules Decisions, November, 1958, pp. 283-294. (Much 
pre-trail procedure should be handled by non-judicial 
personnel so the trial court time of judges can be 
increased.) 

“The Case For Comparative Negligence”, by 
Thomas F. Lambert, Jr.. Harvard Law Record, De- 
cember 11, 1958, pp. 3-4. (The rule of contributory 
negligence should be abolished as a complete defense 
to be replaced by a rule of divided damages.) 

“Justice Lost by What Appellate Papers Cost”, by 
Bertam Willcox, Delmar Karlen, Ruth Roemer. New 
York University Law Review, November, 1958, pp. 
934-974. 








The American Judicature Society is a national legal organization founded in 1913 
to promote the efficient administration of justice. Since its inception the Society has 
fostered judicial reform by publication of the Journal, by distribution of literature to 
anyone interested in judicial administration, by assistance to state and local professional 
and civic organizations engaged in specific judicial reform projects, and by independent 
research in the administration of justice. The Society is supported entirely by the dues 
received from its 16,000 members. Voting memberships are open to members of the bar; 
associate memberships are open to anyone interested in improving judicial administration. 
Dues are $10.00 per year, and individuals interested in membership should either contact 
a member of the board of directors listed on the inside front cover of the Journal, 
or write to the Society directly at 1155 East Sixtieth Street, Chicago 37, Illinois. 














178 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





Vol. 42 No. 5 


New Members of the American Judicature Society 


ALASKA 
ANCHORAGE 
Ralph H. Cottis 


CALIFORNIA 

BEVERLY HILLS 
Saul Cohen 

LOS ANGELES 
Edwin U. Driscoll 
Joseph M. McLaughlin 

NEWPORT BEACH 
Galvin R. Keene 

PASADENA 
William D. Sellers 
Willard J. Stone 

SAN FRANCISCO 
John Paul Jennings 
Walter L. Pope 
William R. Wallace 


COLORADO 
BRIGHTON 
Charles T. Byrne 


COLORADO SPRIN(¢ 


Donald E. La Mora 
DENVER 

William Hedges 
Robinson, Jr. 


WASHINGTON, D. C. 
L. Alton Denslow 
Henry W. Edgerton 
David S. King 
Frank E. Moss 
Harry S. Wender 


FLORIDA 
TALLAHASSE 
Paul B. Comstock 


IDAHO 
BOISE 

Kenneth G. Bell 

David F. Hart 

John T. Hawley 

Willis Eugene Sullivan 

Eli A. Weston 
COEUR D’ ALENE 

C. J. Hamilton 
IDAHO FALLS 

Orval Hansen 

R. Vern Kidwell 
MOSCOW 

William E. Swope 

Thomas R. Walenta 
POCATELLO 

L. Charles Johnson 
REXBURG 

Willard C. Burton 

Mary J. Smith 
SALMON 

Frederick Hughes Snook 


ILLINOIS 
CHICAGO 

Lee A. Freeman 

A. L. Marovitz 

George A. Rooney 
MOLINE 

Edgar D. Welch 
WILMETTE 

George E. Frost 


INDIANA 
INDIANAPOLIS 

Evelyn Pitschke 

Paul N. Rowe 
WILLIAMSPORT 

Alfred V. Ringer 


IOWA 
AMES 
T. G. Garfield 
ATLANTIC 
Lester L. Kluever 
BANCROFT 
H. J. McNertney 
BELMOND 
Roy A. Henderson 
BURLINGTON 
John A. Dailey, Jr. 


CEDAR RAPIDS 
William W. Crissman 
Bryce M. Fisher 
Allen Heald 
W. Sandoe Jordan 

CHEROKEE 
John D. Loughlin 
Archie R. Nelson 

COUNCIL BLUFFS 
Robert M. Dippel 

CRESCO 
C. J. Anderson 

DAVENPORT 
Edmund H. Carroll 
Matthew W. Hart 
Martin D. Leir 
Charles G. Rehling 
Donald A. Wine 

DECORAH 
Floyd S. Pearson 

DENISON 
E. A. Raun 

DES MOINES 
John A. Blanchard 
Howard W. Brooks 
Wade Clarke 
Owen Cunningham 
L. Call Dickinson 
Hearst R. Duncan 
Max Putnam 
Clarence I. Spencer 
James M. Stewart 
Oral S. Swift 

DUBUQUE 
Edward D. Failor 
Dorothy C. Sauer 

FAIRFIELD 
J. M. Simmons 

FORT DODGE 
Ralph W. Bastian 
William L. Peters 

FORT MADISON 
J. R. Leary 

IDA GROVE 
Arthur L. Johnson 

IOWA CITY 
Cora Griffin 

LENOX 
James E. Hughes 

MORNING SUN 
E. S. Simpson 

ONAWA 
John D. Beardsley 

OSKALOOSA 
C. A. Williams, Jr. 

RIDGEWAY 
Oo 


.O. Rue 

ROCK RAPIDS 

L. H. Severson 
SHENANDOAH 

Gordon Risher 
SIOUX CITY 

Ervin A. Hutchison 

M. D. Van Oosterholt 
WASHINGTON 

Robert Day 


Edmund D. Morrison, } 


WATERLOO 
Paul L. Kildee 

WEBSTER CITY 
William D. Guthrie 
Stewart H. M. Lund 


KANSAS 
WICHITA 
William I. Robinson 


MAINE 
PORTLAND 
Edward T. Gignoux 


MASSACHUSETTS 
AMS 

J. Norman O’Connor 
ASHLAND 

Algernon Heine 
BOSTON 

John R. Ambrogne 

Pierre Belliveau 

Robert L. Geist 

John J. Grigalus 


Reuben Hall 

Albert Hurtwitz 

Thomas D. Kenna, Jr. 

Henry M. Leen 

John M. Mullen 

Lenahan O'Connell 
BRIGHTON 

J. Edward Collins 
DORCHESTER 

Stanislaw R. J. Suchecki 
EAST WEYMOUTH 

Philip T. Jones 
FALL RIVER 

John T. Farrell 
HUDSON 

John H. Schaaf 
MALDEN 

Joseph R. Mucci 
MELROSE 

John J. McNaught 
NATICK 


Brenton S. Gordon 
NEW BEDFORD 
Joseph C. Duggan 
NORTH QUINCY 
Francis X. Bellotti 
PITTSFIELD 
Frederick M. Myers 
POCASSET 
Nestor F. Robidou 
QUINCY 
Dennis F. Ryan 
READING 
Robert E. Duffy 
SOMERVILLE 
*'Thomas P. Russell 
SPRINGFIELD 
J. Donald Gracey 
WEST NEWTON 
Maxwell Breslau 
WORCESTER 
R. T. Courtney, Jr. 


MICHIGAN 
DETROIT 
George E. Bowles 
Ira G. Kaufman 
David I. Rosin 
IONIA 
Frederick V. Smith 


MINNESOTA 
CAMBRIDGE 
Robert B. Gillespie 

GRAND RAPIDS 
John P. Weber 

HIBBING 
Roland J. Winoda 

MINNEAPOLIS 
Chester A. Bruvold 

ST. PAUL 
Robert C. Bell 
Mortimer B. Miley 
MISSOURI 

KANSAS CITY 
George L. Bensley 

NORTH 

KANSAS CITY 

Harold A. Ham 


NEBRASKA 
OSCEOLA 
M. A. Mills 


NEVADA 

CARSON CITY 
Cameron M. Batjer 

LAS VEGAS 
Ralph L. Denton 
John C. Mowbray 

LOVELOCK 
Roland W. Belanger 
Harry A. Busscher 
Paul C. Parraquirre 
F. K. Unsworth 


NEW HAMPSHIRE 
JAFFREY 
Jason C. Sawyer 


NASHUA 
George F. Nelson 

WOLFEBORO 
Thomas E. Shea 


NEW MEXICO 
ALAMOGORDO 

Frank C. Boyce 
ALBUQUERQUE 

Robert Emmet Clark 

Gerald D. Fowlie 

Stuart Hines 

D. A. Macpherson, Jr. 

Merritt W. Oldaker 

Alexander F. Sceresse 

Ben T. Traub 
ARTESIA 

W. M. Siegenthaler 
CHAMA 

Monroe L. Fox 
CLOVIS 

Richard F. Rowley 

Esther L. Smith 
HOBBS 


N. Randolph Reese 


Fletcher A. Catron 

Lyle F. Teutsch, Jr. 

Melvin T. Yost 

Dean S. Zinn 
TAOS 


R. H. Brandenburg 
TUCUMCARI 
J. V. Gallegos 


NEW YORK 
BROOKLYN 
Rippey T. Sadler 
CENTRAL ISLIP 
Maurice Letteau 
NEW YORK 
David S. Galton 
POUGHKEEPSIE 
George M. Newsome 
RYE 
Morton Singer 
WHITE PLAINS 
Joseph A. Lichtenthal 


NORTH CAROLINA 
RALEIGH 
Charles F. Blanchard 


NORTH DAKOTA 
BISMARCK 

Charles Tighe 
FARGO 

Harold W. Bangert 

E. T. Conmy, Jr. 

Donald R. Hansen 
KENMARE 

A. J. Pederson 
VALLEY CITY 

William L. Paulson 


OHIO 
CANTON 
Kenneth B. Cope 


OKLAHOMA 
OKLAHOMA CITY 

E. P. Ledbetter 

John C. Moran 
TULSA 


Dorothy Young 


OREGON 
ALBANY 

Victor Olliver 
ASHLAND 

Sidney E. Ainsworth 
BEND 

A. C. Goodrich 

Joseph J. Thalhofer 
BROOKINGS 

Samuel A. Hall 
BURNS 

Pat H. Donegan 


CANYON CITY 
Edward H. Howell 
COQUILLE 
Maurice V. Engelgau 
CORVALLIS 
Walter T. Durgan 
EUGENE 
Ralph F. Cobb 
Jane A. Gearhart 
Alfred T. Goodwin 
Lawrence T. Harris 
Arthur C. Johnson 
Eugene C. Venn 
FLORENCE 
Svdnev L. Chandler 
GLADSTONE 
Paul C. Fischer 
GOLD BEACH 
Frederic H. 
Stark weather, Jr. 
GRANTS PASS 
William F. Johnson 
HERMISTON 
William H. Belt 
HILLSBORO 
Francis E. Sturgis 
KLAMATH FALLS 
Wilson S. Wiley 
LA GRANDE 
S. H. Burleigh 
Willard K. Carey 
MEDFORD 
Manville M. Meisel 
MILWAUKIE 
Robert G. Hawkins 
NEWPORT 
Richard Anderson 
OREGON CITY 
William E. Frazier 
Ashley Greene 
PORTLAND 
Lannes Baird 
Alton John Bassett 
Henry L. Bauer 
James R. Bjorge 
George Black, Jr. 
Donald A. Buss 
Henry A. Carey, Jr. 
Cleveland C. Cory 
Howard M. Dupuy, Jr. 
Clarence L. Fitzwater 
Nicholas Granet 
Ben T. Gray 
James M. Hafey 
Henry L. Hess 
Stuart W. Hill 
J. Robert Jordan 
O. G. Larson 
Berkeley Lent 
Philip A. Levin 
John A. Lorentz 
Donald V. McCallum 
James C. Maletis 
William H. Morrison 
Nels Peterson 
Frank Pozzi 
George L. Rodgers, Jr. 
James P. Rogers 
Phillip J. Roth 
Ray D. Shoemaker 
Joseph B. Sparkman 
Louis Stern 
Thomas N. Trotta 
Don V. Wallace 
Samuel B. Weinstein 
REDMOND 
Rupert E. Park 
SALEM 
John H. Demoully 
John A. Heltzel 
Loren D. Hicks 
Jonel C. Hill 
William A. Mansfield 
Malcolm F. Marsh 
Kenneth J. O’Connell 
Ervin W. Potter 
Otto R. Skopil, Jr. 
SANDY 
George L. Howeiler 


A PAGE OF LATE NEWS AT PRESS TIME 


ALBANY—The state bar association has 
overwhelmingly endorsed the Judicial Con- 
ference court plan. Out of some 3,600 
ballots returned, 2,500 approved in full, 82 
opposed in full, and the rest approved with 
reservations, chiefly on the justices of the peace 
and Surrogates. Three major court bills are 
before the legislature—the Walmsley-Mitchell 
bill (Republican), the Zaretzki-Travia bill 
(Democratic), both based on the Judicial 
Conference draft, and the McCullough-Brook 
bill, based on proposals of the Institute of 
Judicial Administration. 


HAVANA—New trials have been granted to 
many of Cuba’s “war criminals” condemned 
to death by military courts last month. Rep- 
resentatives of the press, the bar and service 
clubs will be invited but the public generally 
will be barred. 

JUNEAU—Faced with a judicial vacuum 
caused by the virtual non-functioning of the 
old courts since advent of statehood, the 
Alaska legislature is rushing consideration of 
a bill offered by the Alaska Bar Association 
for a state judicial system. It will have a 
three-judge supreme court, a superior court 
in four districts with probably seven judges, 
and a minor court system based on the United 
States Commissioners, 

JEFFERSON CITY—A bill introduced in 
the Missouri legislature by Rep. Ewald would 
extend the operation of the Non-Partisan 
Court Plan to St. Louis County, and anothei 
by Rep. Aschemeyer would extend it to the 
entire state. At present it covers only the ap- 
pellate courts and the circuit and probate 
courts of St. Louis city and Jackson County 
(Kansas City) . 

ANNAPOLIS—Bills to cut the mounting 
case load of the Maryland Court of Appeals, 
introduced in the legislature with bar asso- 
ciation backing, would add a sixth judge to 
the high court, create an intermediate court 
of appeals, and prescribe procedure for the 
latter court. 


CHICAGO—The lawsuit demanding re- 
count and validation of rejected ballots in 
the recent vote on the Ilinois judicial amend- 
ment was to be argued on motion to dismiss 
in the Lake County circuit court, Waukegan, 


on Saturday, February 21. Meanwhile, pro- 
ponents of the recount disclosed that hun- 
dreds of volunteers are ready to donate their 
services to cut down its cost, estimated at 
close to $1,000,000. 


CHARLOTTE—A threat to the North 
Carolina Bar Association’s judicial reorgan- 
ization program looms in the rival proposals 
of another group, the Constitutional Study 
Commission, which has presented a plan for 
complete constitutional revision, including 
the judicial article. It differs widely from the 
bar plan, with no mention of court unifica- 
tion, centralized administration, or minor 
court reform, but with full power over the 
judiciary, including the minor courts, vested 
in the legislature. Both proposals are now un- 
der consideration by the legislature. 


CHICAGO—A joint committee of the IIli- 
nois State and Chicago Bar Associations has 
been appointed to undertake a comprehensive 
codification of the Illinois family and domestic 
relations laws. The three-year project will 
be financed by the foundations of both asso- 
ciations. It will result in simplified pleadings 
and in provision of one skilled tribunal to 
hear cases involving all family problems. 


PHILADELPHIA—By a narrow vote ol 
192 to 179, the Philadelphia Bar Association 
has voted against the adoption of a Clients’ 
Security Fund. Most of the opposition was 
based on disagreement with certain features 
of the plan before them, and the opponents 
have undertaken to come forward with a new 
plan for future consideration. 


HARTFORD — Hearings began Monday, 
February 9, on Connecticut court reorganiza 
tion bills, as the first major item slated fon 
action on the 1959 legislative program. 


SEATTLE—The Supreme Court of Wash 
ington has adopted a judicial council recom- 
mendation to authorize appointment of coun- 
sel to represent an indigent defendant in 
appellate proceedings when the court has 
authorized expenditure of county funds to 
enable him to appeal. The Court also has 
announced adoption of Federal Rules 7 
through 25 for state court procedure, effective 
January 1, 1960. 








To Promote the Effictent 


Administration of Justice 


There is a vague popular belief | 
that lawyers are necessarily dis- 

honest. I say vague, because, | 
when we consider to what extent | 
confidence and honors are re- | 
posed in and conferred upon | 
lawyers by the people, it appears 
improbable that their impression 
of dishonesty is very distinct and | 
vivid. Yet the impression is com- | 
mon, almost universal. Let no | 
young man choosing the law for 
a calling for a moment yield to | 
the popular belief—resolve to be | 
honest at all events; and if in 

your own judgment you cannot | 
be an honest lawyer, resolve to | 
be honest without being a law- 

yer—ABRAHAM LINCOLN 
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1809—ABRAHAM LINCOLN SESQUICENTENNIAL—1959 
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